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QUES TIONS PRESENTED 

1. Whether substantial evidence supports the deci¬ 
sion of the National Labor Relations Board ("NLRB") that the 
so-called Rules on Containers agreed to between the Interna¬ 
tional Longshoremen's Association, AFL-CIO, ("ILA") and the 
New York Shipping Association ("NYSA") had an unlawful 
secondary objective in violation of Sections 8(b)(4) and (e) 
of the National Labor Relations Act, since these agreements 
were tactically calculated to acquire for ILA members container 
consolidation work which had traditionally been performed off 
the pier by non-ILA employees of Consolidated Express, Inc. and 
other consolidators? 

2. Whether the NLRB properly considered the non-ILA 
work tradition as predating, or at least paralleling, any 
arguable ILA tradition with respect to container consolidation 
work? 

« 

3. Whether substantial evidence supports the NLRB's 
decision that ILA had waived or abandoned whatever claim it 
might have had to off pier consolidation work, in light of both 
the 1959 ILA-NYSA collective bargaining agreement recognizing 

a ' i t ion of consolidation work by non-ILA personnel and the 
long *> i o y thereafter of off pier container consolidation 
by nor.-IiA personnel? 
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RE. F ERE-NCES to pART I es , JkU l i ngs_ and_ statutes 

Consolidated Express, Inc. ("CEI"), an inter.enor 
on respondent’s side here, was a charging party before the 
NLRB. The company is a freight consolidator and a non-vessel¬ 
owning common carrier (NVOCC) that has been consoliaat ing 
cargo for maritime shipment in the U.S.-Puerto Rico trade 
since 1965 under its present name and for sixteen years 
before that unaer a predecessor corporation named Valencia 
Bax t Express, Inc. ("Val-Baxt" ) . Twin Express, Inc. ("Twin"), 
also an intervenor here and a charging party below, has been 
a consolidator in the U.S.-Puerto Rico trade since 1967. 
Truckdrivers Local Union No. 807, International Brotherhooo 
of Teamsters, ("Teamsters Local 807"), another intervenor 
on respondent's siae and an intervenor in the proceedings 
below, is the representative of the employees who have been 
performing container consolidation work for CEI and other 
consoliaators. The NLRB is the respondent 

Petitioners include NYSA, which is an incorporated 
membership association of stevedores, steamship carriers and 
other employers of longshore labor in the port of New York. 

The only steamship carriers engaged in the Puerto Rican trade 
that are employer members of NYSA are Sea-Land Service, Inc. 
("Sea-Land"), Seatrain Lines, Inc. ("Seatra in" ) and Trans- 
American Trailer Transport, Inc. ("TIT"). The other petitioner 
is I LA, an unincorporated labor organization, which is the 
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certified bargaining reoresentative for the deeo-sca 
longshoremen. 

The decision and order of the National Labor Pela- 
:ions Board dated Lecember 4, 1975 is reported in 221 NLRB 
No. 144 and is contained in the Joint Aooendix at lR6a. 

The case has not been before this Court under any style or 
number. Relevant statutory provisions are contained in the 
addendum to the brief of TLA. 


STATEMENT OF THE CASE 


NATURE OF THE CASF 


Under the guise of "work oreservation," ILA and 
NYSA seek to acnuire work heretofore performed by CEI with 
employees represented by another union. This case is vet 
another instance in which a labor union reoresentinn lonn- 
shoremen seeks to enforce a contractual provision which 
illegally recmires that the work of stuffinn and stripping 
containers of consolidators — work that has historical!'/ 
been performed outside the docks—be brought to the docks 
and be assigned to longshoremen employed by stevedoring 


1/ References to the recoid below are cited to the panes of 
the Joint Appendix. 

2/ The terms "stuff inq" and "stripping" are used to describe 
The processes of fillina and emptying a container, and came 
into use in order to distinguish this process from that of 
"loading" and "unloading" a shin with containers or other 
cargo. See 247a, 884a. 



















companies. See International Longshoremen's and Warehousemen's 
Union, Local 1 3 (Cali f orn i a Cartage Co .), 208 NLRB 994, 88 LRRM 
1300 (1974), enforced sub, no m. Pacific Mar it ime Ass'n v. MI,PS , 
815 F.2d 1013 (D.C. Cir. 1978), net, f or cer t, fil ed, 44 
U.S.L.W. 3323 (Nov. 28 , 1975 ) (No. 75-684) [hereinafter cited 
as C al Cartaoe ]. 

CFI, like other consolidators, has had an independent 
history of providinn for its own customers specialised express 
container freight service--an essential function of which 
includes the stuffinq and striooino of containers at CFI's own 
facilities outside the pi^r. Since the introduction of con¬ 
tainers in the late 1940's, CFI and its predecessor, Val-Baxt, 
have had a tradition of consolidat inq containers with teamster- 
represented oersonnel, and of shiooinq such containers without 
strinoinq and restuff inq or anv other interference bv the I LA. 

The immediate situation qivina rise to this case 
occurred in 1973. Despite thp lonq tradition of off oier 
container consolidatinq work bv CFI and other consolidators 
emplovinq teamsters, ILA souqht to acouire the consol idat inn 
work Previously done by non-ILA personnel throuoh the vehicle 
of the s^ -called Rules on Containers. The Pules on Containers 
adopted in 1968 bv ILA and NYSA, were amended and first en¬ 
forced aoainst established consolidators such as CFI and Twin 
in 1973. These Pules required that nySA members cease supolv- 
inn containers to consolidators such as CLI; that there be a 
confiscatory fine of $ 1,000 per container for each violation 
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of the Rules; and that longshoremen strip and restuff all 
containers shipped by consolidators sucn as CEI and Twin. 

The Rules are not subtle: their manifest purpose 
and effect were to drive CEI and other consolidators employing 
non-1 LA personnel out of business ana, thus, force tne work to 
the pier for longshoremen to perform. It is this manifest 
'work acquisition" that is at issue in this case. 

II. PROCEEDINGS BELOW 

Injunctive Re lief under Section _10il_) • Confronted 
with the debilitating effect of the enforcement of the Rules 
on Containers, CEI and Twin filed charges with the NLRE. Be¬ 
lieving that Sections 8(b)(4) and 8(e) of the NatioiJl Labor 
Relations Act ("NLRA ) had been violated, the Regional Director 
petitioned the U.S. District Court for New Jersey for a preli¬ 
minary injunction pending final disposition of the matter be 
4/ 

fore the NLRB. The major factual dispute at the hearings 
focused upon NYSA and ILA's contention that the I LA had tradi¬ 
tionally stripped and restuffed consolidated LTL containers 


3/ This amount actually exceeded the tariff charged by the 
ihipping companies for shipping such containers. See the 
tariffs attached hereto as Addendum A. 

4/ Bal icer v. International Longshoremen's Ass'n, AIL-CIO, 

364 t. Supp. 205 (D.N.J.), aff^d, 491 F.2d 748 (3d Cir. 1973). 

5/ "LTL" (less than trailer load) and "LCL" (less than con¬ 
tainer load) are terms which merely indicate a quantity of 
freight less than that which a container can accommodate. 
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which had been stuffed off the pier, and in so doing had 
uniformly rehanaled CEI's containers. 364 F. Supp. at 225. 

As to this issue, District Judge Lacey found that CEI had 
traaitionally consoliaated containers using teamster employees 
at off pier facilities and that the alleged ILA rehandling 
had not in fact occurred. 

The court also noted that the non-ILA work tradition 
with respect to container consolidation predated or at least 
paralleled any arguably related ILA work history. In such 
circumstances, the court found "substantial" the Board's legal 
argument--namely, that application of the Rules on Containers 
to obtain for ILA labor the traditional off dock work of stuf¬ 
fing and stripping CEI's containers constituted unlawful work 
acquisition. Accordingly, the Court enjoined enforcement of 

the Rules on Containers to prevent CLI from being forced 

6 / 

out of business. 

Dec i sj.on_of the NLRB. The record established in 
the injunction proceedings, supplemented by affidavits, was 
agreed by all parties to constitute the record for the unfair 
labor practice charges before the NLRB. Initially the case 
was submitted to Administrative Law Judge ("ALJ ) Ordman for 
decision and recommended order 

Agreeing with Judge Lacey, the ALJ found that, until 
the recent enforcement of the Rules on Containers in March of 


6 / Juoge Lacey subsequently issued a similar injunction in 
favor of Twin. Balicer v. ILA, b6 LRRM 2559 (D.N.J. 1974). 






1973 , "the preponderance of the evidence, testimonial and 
documentary, establishes that, with a few exceptions noted 
hereunder, Consol idat ed [C EI's l con tainers_nassed_ 2 ver_the 
do cks without rehandlin o bv longshoreman o n thedocks," and 
that "containers loaded by Consolidated went throuqh the Port 
of New York without interference." (154a-155a, 166a; emphasis 
added. ) 

Despite this historv and notwithstandina the findinn 
that the "evidence in the record as to stuff inn and strinoina 
of containers bv ILA lonqshorenen on the docks of New v 0 rk is 
relatively sparse" (164a n.8), the ALJ concluded that the ILA's 
history of handlinq loose carao delivered at the oier "could 
predicate a continuino claim of entitlement to the continued 
handlinq and 'unitizinq' of such carqo." (162a.) rhere war 
no rationale offered for the conclusion that a tradition of 
II,A handlinq ol loose carao delivered to the oier establishes 
ILA’s claim to off pier stuffina and strionina of consolidated 
containers. 

On review of the ALJ's decision, the NLPB anreed 
that the outcome of the case depended on whether the Rules 
on Containers, and the ILA’s activities in enforcinn those 
Rules, had an unlawful "work acouisit ion" objective. (196a.) 
The Board noted the lenathv work tradition of off oier sortinq 
and consolidation of freiqht by companies emnloyina teamsters 
and non-1 LA labor. Like the ALJ, the Board found that CRT 
and Twin had traditionally functioned as independent freinht 
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consolidators without I LA stripping and restuffing of containers, 
or any other interference. The traditional work of CFI and Twin 
of stuffinq and striooinn consolidated containers was, in the 
Board's ooinion, clearlv outside the tradition of the on oier 
work performed bv longshoremen incident to loadino and unloading 
vessels. (197a-198a.) 

The Board concluded that the I LA was demandinn no 
less that that "the work traditionally performed off the oier 
by the emolovees outside the lonnshoremen unit (be] taken over 
an! performed at the oier by lonnshoremen represented hv ILA." 
(198a.) The established work tradition of consolidators such 
as CEI, usinn non-ILA employees, rendered ILA's attempt to force 
that work to the dock manifest "work acou i s i t ion . " 

The Board also f ound that ILA had waived whatever 
hypothetical claim it might have had bv its 1959 collective 
bargaining agreement and bv its Practices both before and after 
that aoreement. Section 8(a) of the 1959 aoreement provided 
that " I a]ny employer shall have the rioht to use anv and all 
type of containers without restriction or stripping bv the 
union." Consistent with this language and its oast practices 
even before 1959, TLA made no attempt to acauire the stuffing 
and stripping work of established consolidators such as CFI 
and Twin. Not until 1973, with the initial enforcement of the 
Pules of Containers, dio TLA interfere seriously with the 
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passage of CEI's and Twin's containers in order to acquire the 

7/ 

consolidation work. 

As a final point, the NLRB evaluated the implications 
of ILA's claim on the economic personality of the shipping 
industry. The Board recognized that the Rules of Containers, 
if enforced, would mark the virtual extinction of consolidators 
such as CEI and Twin. Moreover, the Board noted that ILA's 
claim logically extended to all containers, not just consol¬ 
idated containers. The impact of such a claim on the shipping 
industry would be "enormous." (201a.) 

For these reasons, the Board found that the Rules 
on Containers and ILA's activities were aimed at secondary 
rather than primary objectives. By "maintaining, giving 
effect to, ano enforcing" th Rules on Containers, NYSA and 
I LA had violated Section 8(e) of the Act. Additionally, the 
Board held that the T IA had violated Section 8(b)(4) of the 
Act by "threatening, restraining and coercing" NYSA and its 

members for the object of forcing them to cease uoing business 

s 

with CEI and Twin. (201a.) 

I la and NYSA then fileo a petition for review in 
this Court, to which the NLRB responded with a cross-petition 


7/ 199a-200a. Though not enforced against established consoli¬ 

dators such as CEI and Twin (747a), the 1968 Rules on Containers 
were enforced to prevent new consolidators from entering the 
business. See Intercontinental Container Trans. Corp. v. NYSA, 
426 t. 2d 8847 886 (2d Cir. 1970). 
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for enforcement of its order. CEI, Twin, and Local oG7 have 
interveneo on respondent's side. 

III. FACTUAL BACKGROUND 

The jurisdiction of longshoremen historically has 
been defined in terms of location--name1y the docks. The work 
of longshoremen involves principally the loading ano unloading 
of ships and other incidental functions performed at the d ocks. 
The history of consolidation and containerization has, from the 
beginning, involved a significant ofj dock work tradition by 
teamsters and other non-ILA personnel. Despite this tradition, 

I la sought to acquire the off dock work of stul^ing and strip- 

■*% 

ping consolidated containers--work which clearly had never been 
done by the ILA. A brief review of the history ol CLI, the con¬ 
solidation business, and the role of teamsters with respect to 
cargo and container handling places the non-longshoremen work 
tradition in clear perspective. 

The History of CLI. CEI and its predecessor, 

Val-Baxt, for many years have performed specialized common 
carrier services which include the cargo consolidating and 
container stuffing and stripping at their own facilities. 

In 1949, Val-Baxt began operations as an NVOCC, providing ex¬ 
press freight service on a "door-to-door" basis between New 
York and San Juan. (72a-73a, 794a.) As an NVOCC, Val-Baxt 
stuffed shipments into containers, shipped tne containers 
between the above-mentioned ports via maritime common carriers 
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on a sinale bill of ladmq, strinoed such containers at its own 

warehouse facilities, and distributed the shipments to their 

ultimate consinnees. (723-753, 724a-725a.) 

Gome containers were loaded with the freinht of a 

8 / 

sinnle shipper, sometimes referred to as "strainht" loads. 

Most containers, however, involved loads consolidated bv Val- 
Baxt and CEI from a number of shiooers referred to as LCL or 


LTL ( If ss 


than full container or trailer loads) shioments. 


In the earlier davs of containerization, Val-Baxt 


used 7 or 8 foot so-called "Dravos" or "Bravo boxes." Somewhat 
lerqer containers were introduced by the eerlv 1950's. (72a-73a, 

794 a- 795 a). From the beoinninq of this service, the maritime 
shipping companies had hoist eouioment with which fully loaded 


8 / For examole, CEI has handled such "onc-shinner" strainht 
Toads for customers such as Plavtex, IBM, Baroaintown Stores, 
and Loewenoart Comnanv. (74a.) 

9/ Pecoqnizino the soeciaLized functions nerformed bv Val- 
Baxt, the Federal Maritime Commission noted: 

Val-Baxt is a non-vessel-owninn common 
carrier by water offer ir.n a door-to-door 
service to the public. Thus, it consoli¬ 
dates shipment, trailers pursuant to a tariff 
which covers the ocean and inland trans¬ 
portation. This tariff is based on the com¬ 
modity rates of Sea-Land and includes additional 
charaes to cover the services between vessel 
and door. On shipments which it consolidates 
Valbaxt perfo rms the function of a shipper 
' v i r--a-vTs - the - ocean carriers ooeratinn be¬ 
tween the UniterA States and Puerto Pico. 

(Emphasis added" 

Hasman & Baxt, Inc., Vale 
453, 454 (1965). 




JJ-ia Baxt Fxnress, Inc., 8 FMC 
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containers were Placed directlv from the oier aboard either 
straight or flatbed trucks or to be unloaded the trucks uoon 
arrival at the oier for shipment to San Juan. (73a-74a.) The 

work of stuffing and stripoing was done bv Val-Baxt with 

10 / 

teamsters and without I LA interference. 


The formation of CEI in 1965 was the result of a 
difference among the owners of Val-Baxt as to the future 
focus of their business. Princioal shareholders and chief 
operating officers Podolfo Catinchi and Pov Jacobs were com¬ 
mitted to continuinn the mainland-Puerto Pican consolidation 
business, while Alohonso and Wallace Valencia were primarily 
concerned with the intra-island trucking business in Puerto 
Rico. (772a-774a.) An anreement wan reached bv which Catinchi 
and Jacobs would continue the entire consolidation nortion 
of the business in a separate company—CFI. 

All of the assets and liabilities relatinn to the 
consolidation business, includina Physical assets, customer 
lists, lease obligations, and tariffs, were assumed bv CEI. 

The establishment of CEI as a corporate entity in 1965 did 
not affect the container operations that had been conducted 


10/ Val-Baxt (and subseouentlv CEI) had an anreement with U.5. 
T?uckinn Co. under which U.S. Truckina would provide the nlat 
form and Personnel for various functions including the actual 
consolidation of containers and their delivery to th e nier. 

Such personnel have always been members of Teamster^ local 8 7. 

(67a, 102a-103a, 785a.) 


11/ In return, Catinchi and Jacobs surrendered all their stock 
In Val-Baxt. (7R0-785a.) See also 527a-548a. 
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bv Val-Baxt. The New York-Puerto Pico container operations 

continued unaltered, at the same location, under the same 

tariff, supervised bv the same individuals, serviced bv the 

same employees in the same Teamsters Local BQ7 , usinn the 

12 / 

same shiooinq companies. The onlv difference was the 

13/ 

name of the corporate entity. 

Cons olidat ion T rad ition of No n-L o ngshoremen . The 
fact that CCI's predecessor, Val-Baxt, had established a 
tradition of consolidation containers with teamsters is 
not unusual. This experience does not differ from that of 
the other consolidators and freinht forwarders. From the 
earliest years of consolidation, the truckmen rather than the 
lonqshoremen were primarily responsible for sortino and 
consolidation of maritime carqo. For example, truckmen would 
collect shipments for particular oorts and deliver them to the 


12/ See note 10 suo r a . In Auqust 1073, CFI and U . S. m ruck- 
Inq terminated their* Aqreement. Since then, Cri has emolovod 
members of Local 807 directlv. (526a, 726a-727a.) 

4 ) 

13/ The ALJ found that CFI was oeiforminq functions previously 
performed by Val-Baxt in subs tantia11v the same manner. Thounh 
makinq no findinq as to successorshio, reoardino such a findinq 
as unnecessary to the decision, the the ALJ stated without 
explanation that he doubted "the sufficiency of the evidence 
to warrant a findinq of successorshin." (152a.) The NLRB also 

found the successorshio question unnecessary and made no findinq 
on this issue. (186a n.5.) In their brief s before thin Court* 
:JY3A and I LA do not challenqe CFI's successor sh in status. Since 
successorshin is therefore not an issue between the parties 
before this Court, CF.T is simnlv attachinq hereto as Addendum 
R a portion of its brief below addressinq thr suhiect. 


» 





14/ 

aDoropr iate oier. Svstematic consolidation of individual 

shipments took place in a variety of ways, but almost alwavs 
at the direction of the truckmen. In some instances, truckmen 
would deliver miscellaneous carno to various inland warehouses, 
subsenuentlv consolidation such carno into a single truckload 
for del i verv to the Pier. (65a, 71a—72a.) In addition, various 
packing houses would assemble a series of miscellaneous shipments 
into a sinale, consolidated lot and ship it on a sinqle bill of 

15/ 

lading to its destination port. 

By the mid-1950's, the use of various tvnes of 
containers to consolidate freight for maritime shipment was 
becoming well established, and the preparation of such cargo 
was performed off the docks by trucking companies and NVOCC's 
such as Val-Baxt, where such work was done bv Teamsters and 
other emolovees not represented by the ILA. 

As noted above, the first such containers were merely 
wooden boxes, which were eventuallv replaced bv "Pravo boxes 


14/ In instances where a sailinn minht involve more than one 
cTestination point, it was the truckmen who unloaded the carno 
at the appropriate "port-mark" on the pier. In addition to 
grouping shipments for a particular sailinn, truckmen also 
consolidated shipments while awaitino entry to the nier through 
ad hoc exchanges of carno amonn truckmen, permitting them to 
(Tel iver consolidated truckloads to a particular nier for a 
particular sailinn. (63a-65a, 71a-72a.) 

15/ The functions performed bv freight forwarders or import- 
export truckmen was stated by the Federal Mar itime Board in 
1961. Invest iqat. ion of Practices, Operations, Actions, and 
Aqreemonts of Ocean Freinht Forwarders, 6 (• MC 3 7 7, j 3 4 — 3 > 
(1961). Bee also 63a-65a. 
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and then by the Varner tre.al -r. >s whirh had to be hoisted 
aboard flatbed trucks for delivery tc -Hand destinations, 
in the Slid •' 0' s, Pan Atlantic Services, Inc. -no* Sea-Land) 
introduced a new type of vessel desiuned to carrv lame con¬ 
tainers. The containers differed from earlier reran units 
in both size and desinn. As much as 20 to 40 feet Iona, the 
containers were, in effect, over-the-road truck trailers. 

These containers could be olaced directly on tractor and 
chassis rias as an actual oart of the truck, driven on and off 
the docks, and delivered to inland consinnees with no further 
handling. The containers were loaded onto and unloaded from 
the ship bv longshoremen without stripping and restuffing. 

The “cargo" of this vessel (i^£w che entit ' lp tecm ‘ J of 

the carrier’s cargo rate tariffs were based) was the container 

(846a-850a, Addendum A.) 

Tne advent and growth of these large trailer/ 

containers immediately increased the efficiency of teamsters 
as well as longshoremen. For example, these large containers 
obviated the need for the truckmen to pack or unpack his 
freight onto or from the so-called “oort-mark” of the pier. 
Containerization, among other advancing technologies, was to 
provide labor saving benefits both as to longshoremen and as 
to truckers. This fact, apparent in the earlv stages o con 
tainerization, did not occasion the types of claims raised 
for the first time here-namelV that Il.A mav force to the 
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docks all container consolidation work in the New York Port 
area to be performed bv lonnsh^temen. These claims are in¬ 
consistent with previous under_tand inns, policies, and 
pract ices. 

For e v . nole, in 1955 , Thomas Gleason, now President 

of the TLA and then its Director of Organizat ion, exoresslv 

c oonized Teamster jurisdiction over containers. Testifv- 

ina before a Committee of the U.S. House of Representatives, 

Mr. Gleason was asked his position on the new shios built 

especially for the laroe trailer/container. His response was 

that the "International Longshoremen are not interested too 

much in that because that belonqs to the International Brother 

16/ 

hood of Teamsters." 

In the earliest stance of containerization, NYSA 
also recoonized the tradition of consol idat inn containers off 
the docks. This is clearlv reflected in the Federal Maritime 
Board tariffs filed bv the NYSA member shinoinq companies 
handlinq containers in the New York-Puerto Pico trade prior 

I 7 / 

to 1959. These official documents show that oil Pier 

consolidation work was not only allowed, but actually war- 
mandatory in order to nualifv for the tariff rate under 


16/ Hearings on H .P. 
Marine ami Fisheries, 


5734 Before the Hous e C omm , on ^j^han t 
- fiTth~Conn77 - rit’~Sess . , at Jn ? T7r955) . 


17/ See, e.n^. 


tariffs in Addendum A. 
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which conso 1 idated containers have been and are shinned — 

18/ 

namely, Freight-All-K inds. 

Thus, orior to 1959, the ocean carriers recognized 
that an NVOCC such as Val-Baxt and CEI has to operate awav 
from the oier at both origin and destination in order to 


18/ In Pan-Atlantic’s July 16, 1958 tariff, for examnle, 
the following rules applied to Freioht-All-Kinds shipments. 

FREIGHT ALL KINDS (exceot as noted), in 
mixed trailer loads, when loaded in car¬ 
rier's trailers by shinner 'and unl o aded 
from carrier's trailer bv consignee moving 
under a shver's load and count bill of 
ladina, subject to Lutes 1, ... 5, ... 9. 

* * * 

Note 1: Freiqht must consist on ly of consolidated 

less-than-truckload sETnments .... 

* * * 

Note 5: ... [T]he following provisions will apolv: 

At origin: Tr ailer s shall he r emoved 
from the term inaT o7~ carrier fin Puerto 

FTco] bv the s hipper for_l oad i ng at 

shio oe r^s exnense and risk' . 

At destination: Tr ailers shall be re¬ 
moved from the terminal of the carrler 

at Port Newark, N.J. bv_tine consignee 

for unloading a t consT g nee T s e xnense 
and rTsF. 

★ it * 

Note 9: The carrier's liabilitv will be limited 

to $500.00 per trailer .... 

FMB-F No. 2. Homeward Freight Tariff No. 4, no. 
37-38 (see Addendum A). The limitation on liabilitv estab¬ 
lished In Note 9 was accentable to the shiooer-consolidator 
because the containers were sealed, and not subiect to either 
rehandling, loss, or pilferage. See al^so 1107a-1108a. 
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aualify for the Freioht-All-Kinds rate. No meaningful change 

in this tariff was filed until 1973, when the events leading to 

19/ 

this case began. (1105a-1107a . ) 

The 1959 ILA-NYSA Agreement. Bv 1959, it was clear 


that non-ILA workers alreadv had a tradition of stuffing and 
strioping all types of containers off the oier. In those 
circumstances, it is not surprising that, in the 1959 ILA-TJYSA 
collective bargaining agreement, ILA recoanized the practice 
of container stuffino and striooinn outside the oier bv ncn-ILA 
employees. ILA sought and obtained in return monetary conces 
s ions to meet the problem of advancing technologies including 
containerisation. 

The first reference to containers in an ILA-NYSA 
collective bargaining agreement, Section 8 of the 1959 contract 
(208a-209a), stated as follows (emphasis added): 

8. Containers:- - Dravo S iz e or L arger 

(a) Any employer shall have t he 
right to use any and all types of containers 
w lthoUt rest Fiction or stripping bv the unio n. 

(b) The parties shall neootiate for 
two weeks after the ratification of this agree¬ 
ment, and if no agreement is reached, shall 
submit to arbitration ... the question of what 
should be paid on containers which are loaded 
or unloaded awav from the oier by non-ILA 
labor .... 


19/ A 1973 tariff change to charge the $1,000 fine contained 
In the Pules on Containers has been found by an administrative 
judge to be discriminatory and unlawful under the Sh’ooino 
Act. Puerto Pico Maritime Shiooinn A.ss'n, Nos. 73-17 , 74-40 
(FMC, October 9, 1975) (Morgan, ALJ). 






(c) Any work performed in connec¬ 
tion with the loadino and discharqinq of 
containers for emolover members of the NYSA 
which is or r formed in the Port of Greater 
New York whether on niers or terminals con¬ 
trolled by them, or whether throuqh direct 
contraction out, shall be oerformed by ILA 
labor at lonqsnore rates. 

The clear lannuaoe of § 8(a) states that there was 
to be no ILA restriction on the handlinn of containers, excent 
that royalty payments would be Daid on containers not oriqinallv 
handled ( i ,e. , stuffed or striooed) by the ILA (the Quid nro 
quo for § 8(a)). As'discussed in detail below, NYSA and I LA 
contrive an arnument that § 8(a) applied onlv to "shipper loads" 
(80% of the container traffic) but did not aoolv to consolidated 
containers. However, even if § 8(a) of the collective barqain- 
inq aqreement were somehow viewed as open to a possible inter¬ 
pretation authorizinq ILA striopinq and restuffinn of CFI 
containers, the tellinq and dispositive fact is that dui. inq 
the entire term of that collective barqaininq anreement, as 
the ALJ and Board found, the containers of Val-Baxt, CFI and 
Twin were not stripped, restuffed or otherwise interfered 
with by ILA. 

ILA E f f orts to Acnuire Cont a ine r Work: Pre-1968 
Incidents. Perhaos because of the continued qrowth of the 
use of containers, the ILA did initiate occasional threats 
and harassment aqainst Val-Baxt and CFI, notwithstandinn the 
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20 / 

plain lanquaoe of the 1959 contract. As a result of such 

incidents, Joseph Manqan, President of Teamsters Local 807, 
met on two occasions with reoresentatives of the ILA. On 
both occasions, all oarties aoreed that containerization 
qenerally was reducinq work opportunities for the membership 
of both unions. (68a-70a.) It was also aoreed that the ILA 
had jurisdiction over any work Derformed within the pier com¬ 
pound and that the International Brotherhood of Teamsters ("IBT") 
hac jurisdiction over consolidation outside the compound. (69a.) 
The oriqinal jurisdictional understandino between the IBT and 
the ILA was affirmed in a teleqram from the President of the 
IBT, Frank Fitzsimmons: 

In response to your inouiry it is the under¬ 
standino between the ILA and the IBT reoard- 
inq containerization that the loadinq and 
unloadina of LTL containers within a i-om- 
nound comes within the jurisdiction ot ILA. 

When LTL containers are loaded or unloaded 

outside the compound that work falls within 

the traditional jurisdiction of the IBT. (113e.) 

The reolv affidavit submitted bv ILA President Gleason sup¬ 
ported the contentions of Mr. Fitzsimmons, as follows: 

That portion of the telenram which refers to 
the IBT jurisdiction over the loadinq or un- 
loadinq of LTL containers outside of the com¬ 
pound does not in any way contradict mv under¬ 
standino with Mr. O’Pourke or with Messrs. 


20 / In 1962, ILA placed a picket line at the off pier facility 
where Val-Baxt containers were stuffed and stripped. ILA de¬ 
manded that the work at the facility be performed bv ILA members. 
The picket was subsenuentlv removed and shipments continued 
without ILA interference. (67a-68a, 103a, 107a-110a.) 
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Hof fa or Fitzsimmons inasmuch as the shinoinn 
companies and stevedores, but not the c onsoj_i 
dators, have been and are under an odi nation 
tcT'havFe LTL containers stuffed and stripped 
within the compound. (120a emphasis; added.) 

The 1968 "Pules o n Conta iners". As the baroainina 
period for the 1968 contract approached, mySA representatives 
prepared a memorandum in which thev exolicitlv indicated that, 
in order to protect containerization as - nole and, presuma¬ 
bly, avoid a strike, they were "willinq to meet this problem 
by c reati nq an exception to the present co ntractual rights 
of employe r s to use a nv and all type of ^cont a iner s_wi^tbout 
restr iction or stripping b v the Union ." Thus, for the 

first time, the 1968 contract resulted in specific rules 
renuirinq, in effect, that all consolidation of LTL carqo bo 
performed at ILA-manned waterfront facilities. ( 2<i7a-25ne . ) 

The Rules reouiped that containers holdinn LTL ship 
ments, originating or destined within a 50-mile radius of the 
port in which the container was either loaded aboard or dis¬ 
charged from a vessel, and whose contents were not beneficiallv 
owned bv a single person, would be stripped and stuffed on oier 
by ILA deen-sea labor. Manifestly intended to acquire the work 
of consolidators, the Rules were inconsistent with the tariff 


21/ 892a-897a, 1017a-1019a, 1059a-1060a. See also Fjjtuai 

Memorandum on Conta iner i za t ion under NYSA-ILA an^COHASA-.LA 
Labor Aoreements" appended to Gleason Af idavit suhmitt 
conjunction with Answer of Respondent ILA to Petition for 
Injunction in CFI 10(1) Proceeding, at 17. 
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provisions for Freiqht-All-Kinds rates that reauire stuffina and 
strippina outside the oier. See do. 16-17 sunra. Nevertheless, 
the collective barqaininq agreement orovided that containers 
loaded aboard or discharged from vessels in violation of the 
Rules subjected the handlinq carrier to a fine of $250 (subse¬ 
quently increased to $1,000 in 1973). (261a.) 

Notwithstandinq the 1968 contract, the Rules on Con¬ 
tainers were not aonlied to containers shinned bv established 
consolidators durinn the neriod 1969-1972.” As the NLRB found, 

until 1973 containers loaded bv CEI went through the Port of 

23 / 

New York without interference. 

Ame ndment and Fn for ceme nt_of_the_PulPS on Containers. 

By 1973, I LA decided to drive consolidators out of business 
by forcino all consolidation work within the New York Port area 
to the docks. At a meeting in Dublin in late January, 1973, 
between I LA and the Council of North American Shinning Associa¬ 
tions (CONASA), which includes NY5A, restrictive new Rules on 
Containers were formallv adooted as CONASA-ILA Container Com¬ 
mittee Interpretive Bulletin Mo. 1 (the "Dublin Pules"). 


22/ See no. 8-9 sunra . 

23/ See no 32-33 infra. In addition, it is interestinn to note 

Mat wt one ocean ca7rTer in the commerce of the Mni J-ed States 

deemed it necessarv to chanqe its tariff provisions which made 
► ho ruff inn and stripe inn away from the oier mandatorv. 

op 17-?8 supra. This is Persuasive evidence that the maritime 

carriers never " intended to enforce the 1968 Pules on Container, 
anainst consolidators. 
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The Dublin Fules on Containers sianificantlv ncovi<?ed 
that NYSA members could no lonoer suonlv containers to off oier 
consolidators. There was initial reluctance bv some committee 
members to enforce the Dublin Fules anainst established consoli¬ 
dators such as CEI or Twin, but it was concluded that "all 
non-waterfront facilities must be closed down on or before March 
first.A notice listino 14 consolidation facilities was 
circulated amonb members of NYSA. The notice, dated Anril 11, 
1,73. stated that NYSA members -ere to refuse to suoolv containers 
to the listed consolidators. The list included the names and 

addresses of CEI and Twin. (524a-S25a.) 

Soon after the adootion of the Dublin Fules, CEI was 

informed by various officials of the three M.S.-Puerto Fican 
maritime carriers (Sea-Land, Seatrain. and TTT, that CEI con- 
tainers would temporarily he suhiect to striooina and restuffinn 
on the oier. Such rehandlinn benan to occur in earlv February 
at Sea-Land, althounh a Sea-Land employee indicated to CEI that 

the problem would soon "blow "'vpr. (746a 

In late February and earlv March, however, officials 

of all three carriers indicated that CEI*s containers would, 
after all, be subiect to the Dublin Fules n Container... 
or about March 14 , 1973, CEI was ^srd_that_Sea^Land_wou Id 


wsa srar-s. ■■ 




was advised that Seatrain would no longer accen t containe r ^ 
from CEI , and a few davs later, the President of Seat.ain indi¬ 
cated that Seatrain would no lonner make containers available 
to CEI. Althouqh TTT continued to provide containers, such 
containers were to be striooed and restuffed in all instances 
at TTT's Pier facility. (748a-754a; 760a-763a, 765a-767a.) 

in April and May of 1973, Pov Jacobs, Vice President 
and Chief Ooeratinq Officer of CEI, nenotiated with officials of 
Sea-Land, Seatrain and TTT in an attempt to find some means of 
minimizinn the disruption of CEI's business. In each case, the 
condition set for CEI to continue consolidatinn LTL caroo without 
rehandlinn was CEI's agreement to move its operations to the 
waterfront and substitute deep-sea I LA labor for its teamster 
platform and driver personnel. <758a-760a, 765a-767a.) Findinn 
this alternative economically unsound, CEI rejected such condi¬ 
tions, and its business continued to deteriorate. From an 
averaqe of 27 containers shipped per week prior to February, 

1973, volume declined to 7-8. (549a-551a, 111-a.) 

Thus, the impact of the Pules on Containers was to 
reduce siqnifi ntly CEI's volume of business. CEI was the 
tarqet of the ILA's work acauisition sword, and could not 
eCLectively defend its operations. Even if CEI were to move 
its terminal bevond the 50-mile limit of the container rules, 
the I LA striPPina and restuffinq sanction would follow pur¬ 
suant to the so-called evasion provision of the Pules. (513a.) 
By late Mav, 1973 , CEI appeared to have only two al ter nat i ver,: 
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(1) accent one of the various economically unsound Drooosals 
that it move its operations to a facilitv emolovino ILA deeo-sea 
labor, or (2) go out of business immediatelv. The comoanv filed 
formal charges under § 8(b)(4) and § 8(e) of the National Labor 
Relations Act on June 1, 1973, and thereby commenced the instant 
proceeding. The subseouent issuance of a oreliminarv injunction 
stayed the enforcement of the Pules on Containers oendina the 
Board's determination. 

SUMMARY OF ARGUMENT 

The principal issue raised in this case is whether the 
Pules on Containers can be used bv ILA to exoand its work oppor¬ 
tunities bv reachinn out to bring to the docks work which had 
been traditionally performed off the docks bv consolidators with 
non-1 LA labor. Upon review of the record, the NLPR found that 
the rules to be "work acquisition" rather than "work preserva¬ 
tion." The factors promotinn this conclusion were comoellina. 

The Rules on Containers invaded the distinct and independent 
work tradition of non-ILA personnel (larnelv teamster). Team¬ 
sters have had a history of consolidatinn containers that 
predates or at least parallels any related work historv of lonn- 
shoremen. Aimed at acquiring the off pier consolidation work 
of CFI and similar companies, the Pules on Containers were 
secondary in intent and feet. Indeed, enforcement of the rules 
would mean the virtue'1 denuve of these Iona established consoli¬ 
dation businesses. Moreover, whatever hypothetical claim ILA 
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might have had to the work in question was quite clearly waived 
or abandoned bv ILA bv its 1959 collective baraainino aoreement 
and its actions before and after the execution of that anreement. 

ILA and NYSA relv upon a number of inconsistent factual 
contentions as basic to their aroument. They also misconstrue 
and misapply the law which is not surorisinn since the thrust 
of the applicable precedents provides them no comfort. Thev 
rely cuite vigorously on an antitrust case. Internat ional 
Container Transport Coro, v. NYSA , 426 F.2d 884 (2d Cir. 1970) 
[hereinafter cited as " ICTC "], in which the issue of whether 
the 1968 Rules on Containers were "work preservation" or "work 
acouisition" was not raised or contested. TLA and NYSA have 
failed to confront the fact that another Circuit and the NLRB 
have previously considered similar rules under similar circum¬ 
stances and reached the same inescapable conclusion as in this 


THE 30APD CORRECTLY DETERMINED THAT THE 1973 PULES 
ON CONTAINERS WFPE AINFD AT WORK ACOUISITION, NOT 
WORK PRESERVATION. 


A. The Rules of Containers Seek to Acquire Work Which 
Had Not Traditionally Been Performed bv ILA Labor. 


In National Woodwork Ma n ufacturers’ Association v. 
NLRB, 386 U.S. 612 (1967), the Supreme Court defined the reach 
of §§ 8(b)(4) and 8(e) of the NLP. A. The Court concluded that, 
while work preservation obiectives directed toward the primary 
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employer were lawful, activities that souqht to acouire the 
work of neutral emolovees were secondary and unlawful. Accord- 
inq to the Court, $$ 8(b)(4) and 8(e) were not intended to pro¬ 
hibit work preservation aqreements, so Iona as the aqreenent 
or its maintenance is addressed to the labor relations of the 
contractina emolover vis -a-vis his own emolovees." If an aaree- 
ment is used as a shield to protect existinn unit work, it is 
"work preservation" and not forbidden. If, on the other hand, 
an aqreement is used as a sword to acouire new work, then it 
is "work acauisition" and illeqal under the act. Thus, the 
critical issue is the objective of th. aareements and activities 
in operation. 

The Court laid down a standard callino for considera¬ 
tion of "all the surroundinn circumstances." The Court pointed 
to such circumstances as the historv of labor relations, the 
economic personality of the industry, and the threat of displace 
ment bv the banned product or services. 386 U.S. at 644 n.38. 
The Court noted that "an actual dispute with the bovcotted em¬ 
ployer" is not rectuired for the activity to fall within the 
prohibited cateqorv. Finally, the Court emphasized that the 
necessary determinations in each case miaht well involve diffi¬ 
cult factual nuestions. 

National Wood w ork involved an attempt bv carpenters, 
who had traditionally Performed all detail work on doors, to 
continue doinn so, Precisely oreservinn their traditional 
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jurisdiction. The Suorene Court found the NLPB's decision that 

the agreement in ouestion aimed at work preservation to he sun- 

ported by substantial evidence. In the present case, the Board 

declared that the Pules on Containers had an unlawful seconderv 

purpose and effect—namelv, an attempt bv ILA to reach beyond 

its traditional work and to cliim work which lonqshoremen had 

never performed. NYSA and ILA suqqest that the decision of 

the NLF below contravenes Mat ional Woodwork . Mo such conflict 

exists. In fact, quite to the contrary, the decision in this 

case conforms to and properly applies the quidelines of National 

Woodwork. The record below contains substantial, indeed over- 
— ——————— 

whelming, evidence of the secondary nature on the Pules, on 
Containers. 

Employees leqitimatelv cannot "preserve for them- 


25/ 

selves" work which they have never performed. Anv union 

effort directed aqainst work which had not actually been per¬ 
formed bv the unit in question must bv definition be secondary, 

Similarly, employees cannot "reacnuire" work which was never 

26/ . 
theirs. No surroundinq circumstances can possibly justify 

such activity under the MLPA. 


25/ See, e.q., Asbetos Workers Local 8 (Preferred Metal 
Products CoTTT 173 NLRB 330, 69 LPRM 1344 (1968). 


26/ In these circumstances, the "work reacnuisition" nrinrinle 
of American Boiler Manufacturers Association v. NLRB, 404 F.2d 
547 (8th Cir. 1968) is inapplicable. 




The record and the facts, as found bv the NLRB, show 
an uninterrupted tradition of container work and consolidation 
off the oiers datinq back at least to 1949, and a tradition of 
non-lonqshore involvement in the carno sortinq and preparation 
process for many veers prior to that. (61a-67a, 71a-76a.) 
Val-Baxt, CEI's predecessor, beqan its Mew York-Puerto Pico 
NVOCC operations in 1949, consolidatinn mixed freinht into 
containers and shinoinq them under a single bill of ladino. 
Val-Baxt and CEI have over the vears received freiqht at their 
own warehouse, stuffed and striooed containers, and distributed 
the freioht to the ultimate consiqnees. See oo. 10-13 sunra. 

As early as 1949, NVOCC's and consolidators had 
routinely used non-ILA labor, mostly teamsters, to perform 
freiqht consolidation and container work. In 19^5, ILA 
President (then Director of Groanization) Thomas W. Pleason 
testified before a connressional _ommitt.ee that the ILA 
recoqnized Teamster jurisdiction over container freinht work. 
See p. 16 supra . 

Val-Baxt's consolidation operations were continued 
essentially unchanqed throuoh CEI, the direct heir to the 
facilities, operations, and employment relationshios benun 
by Val-3axt in 1949. Thus, for 26 years, CEI has dealt with 
the maritime shiooinn companies as an independent consolida¬ 
tor and freiqht forwarder, performinq freiqht handlmn 
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services for its customers at off-oier facilities and with 
teamster emoloyees. See no. 11-13 sunra . 

These facts, more fully set forth in the Statement 
of the Case, clearly establish a non-ILA tradition of freight 
consolidation for maritime shiDment in containers which sub¬ 
stantially oredates anv ILA tradition in the oerformance of 

any arguablv related work. 

In response to the indeoendent historv of off-oier 
stuffing and stripoing by non-ILA Dersonnel, NYSA and IT,A 
assert three seeminoly inconsistent ^actual contentions. 

First, they argue that over the last fifteen vears, the oolicv 
and practice had been that containers, orininallv stuffed 
by CEI and other consolidators, were to be striored and re¬ 
stuffed at the oiers bv ILA labor. Next they araue that, even 
if such stripping and restuffing were not the oractice, sooradic 
incidents of such practices constitute a sufficient notice of a 
claim to that work. Lastlv, ILA and NYSA contend that the 
history of longshore unitizing and containerizinn of break 
bulk cargo brouaht directlv to the oiers provides the basis 
for claimina the work in auestion. Each of these contentions 
is factually unsupported and lenallv insufficient. 

The initial NYSA-1 LA contention, of a continuous 
fifteen year historv of a make-work oractice of striooinn 
and restuffino consolidated containers at the nier with T LA 






deep-sea labor, oresents a direct factual issue. This conten¬ 
tion was the focal ooint of NYSA/ILA's case at the hearinas 


below. Both the ALJ and the Board found aoainst them on the 
basis of substantial evidence. As the ALJ stated, with resoect 
to CEI's operations prior to 1973: 

[Plersuasive and coqent evidence was 
adduced ... to show that with a few ac¬ 
knowledged exceptions Consolidated's [CFI'sl 
containerized shipments over the vears went 
throuqh the Port of New York and were loaded 
for shipment without interference bv ILA in 
the wav of striooinn or restuffino. 

★ * ★ ★ 

I conclude and find that the preponder¬ 
ance of the evidence, testimonial and docu¬ 
mentary, establishes that, with a few excep¬ 
tions noted hereunder. Consolidated containers 
passed over the docks without rehandlinn bv 
lonoshoremen. 27/ 

The Board similarly dismissed the Petitioners' claims 
to continuous stuffinn and striooinn of consolidated containers 

Since 1959, and until the enforcement of 
the Dublin Supplement in 1973 which nave rise 
to this oroceedinq, ... with few exceptions, 

ILA has loaded such conta ine rs wi thout stripping 
ancT~Testu7TTnq . ... The limited striooinq and 

restu£finq performed bv ILA at times coincidinn 
with contract neqotiations reveals, at most, 
attempts on the part of ILA to bolster its har- 
qaininq position. 28 / 


27/ 154a-155a. The ALJ and the NLPB also reiected on the 

evidence ILA's arqument that this failure to stuff and restuff 
consolidated containers was the result of deceptive practices 
on the part of CFI to keep TLA unaware of what was ooino on. 

The ALJ considered this arqument "not, on all the evidence 
of record, verv persuasive." Id. 

28/ (200a; footnotes omitted; emphasis added.) See I90a-191a. 
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NYSft and ILA did not nroduce a sinqle witness who had 
seen anv specific striooinn and restuffino of a consolidated 
container. In contrast, numerous statements bv the peoole 
actually involved in movinci containers to the oiers and receiv¬ 
ing them in San Juan, and well-founded documentary and circum¬ 
stantial evidence established that, with few exceptions, CFI 
and Twin containers were not stripped and restuffed at the oier. 

An entire brief could deal with the extensive ard 
persuasive evidence submitted by CFI and Twin on this issue. 
Suffice it to note here that ILA and NYSA could not establish 
anv Practice orior to 1973 under which containers of Twin and 
CFI or any other consolidators had been stripped and restuffed 
at the Pier. CFI and Twin, however, were able to show that 
their containers were placed on shios when thev were delivered 
a short time orior to actual loadino, renderinn strinoinn and 
restuffing practically impossible. CFI and Twin were able to 
show that their container seals remained unbroken durina transit 
and that, prior to 1973, thev did not confront the delays, break¬ 
ages, losses and overaaes that would necessarilv have occurred 

if the practice had been to strip and restuff their containers 

29/ . . 

at the oier. Moreover, once the practice of stripping and 


29/ Particularly instructive documentary evidence was submitted 
Tn the form of an internal NYSA memorandum confirming that con¬ 
solidated containers massed the piers without stripping and 
restuffino. Peferrinq to a container consolidated by ^win, 
the memorandum, dated November 10, 1966, stated: 

(Footnote continued) 


i 


V 
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restuffing consolidated containers hei?n with the enforcement 
of the 1973 Pules on Containers, the impact on the businesses 
of CEI and Twin was immediate and disastrous. See on. 23-? r ) 
supra . The companies surely could not have functioned as thev 

did, if the traditional practice of IT-A had been to stuff and 

restuff CEI and Twin containers. In orief, the record as a whole 

suoports and, in fact, compels the conclusion reached bv the ALJ 
and the NLRB that prior to 1973 CEI and Twin containers were 

not subject to stripping and restuff inn. 

ILA and T1YSA next arnue that, even absent a practice, 
there were sporadic occasions unon which lonnshoremen undertook 
to strip and restuff consolidated containers. MYSA and IT,A 
assert that these incidents establish a work "claim sufficient 
to justifv an effort to acquire all consolidation work. The 
incidents, which the Board found to have occurred in connec¬ 
tion with ILA-NYSA contract neaot iat ions, were aimed more at 
harrassing the maritime carriers than at seriously claiming 


(Footnote 29 continued) 

Under the contract, this container should qo 
throuoh without stripping subject only to the 
appropriate royalty payment, since there is 
one shipper, one bill of ladirn, one consinnee; 
in the other words, a shipper's load. (423a.) 

When CEI and Twin consolidate and shin containers thev are 
the shipper and consinnee under one bill of lading. 
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30/ 

the work in nuestion. In any event, thev are inadequate 

to support a showino of nrior work historv in order to iustifv 
the ILA's efforts as "work preservat ion." 

In K ennedy v. Sheet Metal Workers Int'l Ass'n Local 
108 , 289 F. Sudd. 65 (C.O. Cal. 1968), a district court qranted 
a Section 10(1) injunction aqainst union activity which sounht 
to require on-site fabrication of round Dine. The court relied 
heavily unon the fact that most employers in the relevant area 
normally and reqularlv nurchased their requirements of round 
piDe from mass-production manufacturers, and that the emnlovees 
in the unit had not customarily and traditional1v oerformed 
the claimed work. 

Similarly, in Loc a l 98 , Sheet Metal Workers Int'l 
Ass'n v. NLRB , 433 F.2d 1189, 1195 (D.C. Cir. 1970), the court, 
affirminq the MLPB's findinq of a section 8(e) violation, nlaced 
stronq emphasis on the fact that unit emnlovees had not "cus¬ 
tomarily and trad i tiona11v" performed the work in question. 
Althouqh the unit had done the work on rare occasions in the 

past, the court enforced the Board's decision that the unit 

31 / 

could not leqally claim such work. 

30/ (199a-200a). Such incidents occurred once in the 1969-1972 

oeriod and sporadically over a period of a few months in 1971, 
involvinq 20-25 containers. (740a-742a.) 

31/ See also Local 141, Sheet Metal Workers Int'l Ass'n (Cin¬ 
cinnati Sfieet Metal & Roofinq Co.), 174 NLRB 843, 849-850, 70 
LRPM 1324 ( 1969), en f^o r_c*e£d , 425 F..?d 730 (6th Cir. 19 ~ °) ; Local 
26, Sheet Metal Workers Int'l Ass'n (Peno Fmoloyers Cou ei.1), 

168 NLRB 893, 896-7, 67 LPPM 1130 (1967). 
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From ... the record as a whole, it is clear 
that the on-oier striooinq and stuffinq 
performed bv lonqshoremen as an inciden*- 
of loadirj<] and unloadinn shins does not 
embrace the work traditionallv Performed 
bv Consolidated and Twin at their off-Dier 
premises . (197a .) 

The thrust of MYSA/ILA’s position is that the stuf¬ 
finq and striooinn of containers is "orenaration" of the caroo 
for placement in the vessel and as such falls within the tradi¬ 
tional or the "fairly claimable" work of the IT.A of "unitizinn" 
or oreoarinq carqo for shipment. Out, while caroo handlinn 
on the docks has oenerallv been lonqshoremen's work, this fact 
does not qive the lonqshoremen the rinht to every form of caroo 
handlinq. The process of caroo preparation and shipment is a 
continuum of oackaqinci and assembly, beoinninn with manufacture 
of qoods and endinq onlv in ultimate consumption or use. under 
the NYSA/ILA reasoninq, anv and all oackaoinq or assembly mav 
be claimed by lonushoremen. The stuffinq and unstuffinq of con¬ 
tainers is no more a form of "carqo Dreoarat ion," however, than 
is the canninq of qoods or the cratinn of oeneral merchandise. 

On the facts clearly established in the record, thn 
ILA can have no claim to the exclusive rinht to unitize freinht, 
because that process has never been primarily an on nier phenom¬ 
enon. The record is replete with examples of earlv teamster 
involvement with predecessors to the modern container. As lonq 
aqo as the 1920's, teamsters wore collnctinq and consol 1 datinq 
larqe Pieces of freioht in trucks which were still horse-drawn. 




■i 
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Thus, «? mere showino ths t consol ic^3 tec! containers 
were occasionally rehandled on the docks by ILA oersonnel 
cannot justify the ILA's efforts to obtain all - ch work for 
its members under the quise of "work nreservation" or 
"reacauisition." 

B. The Stuffing and Strioninn of Consolidated 
Containers Is N o t Claimable By ILA._ 

Confronted with an indisoutable history of non-ILA 
consolidation, NYSA and IT,A focus on yet another contention. 

They ooint out that there is a history of lonoshoremen "unitiz- 
ino" or otherwise nreoarinq carqo for shinment. Thev also 
note that traditionallv lonqshoremen have received break bulk 
(or loose) carqo delivered to the docks to be Dlaced directly 
into the hold of shins or into containers. ILA and NYSA contend 
that this history of related or similar work nrovides the leoal 
basis to acquire as fairly claimable all the container consoli¬ 
dation work heretofore done off the docks. 

Althouoh findinq the evidence of anv stuffinq or 
strinpinq of containers bv ILA "soarse" (lfi4a n.8) the ALJ 
aooarently accented the theory that a history of unitizino 
carqo provided a basis for claiminq the work of off oier con¬ 
solidation. (168a-170a. ) Pejectinq this contrived theory, the 
NLRB placed the lonqshore tradition in its correct oersnective 
and concluded: 




Smaller nieces of valuable carno were placed in cribs bv these 
same teamsters. (61a-65a, 71a-72a.) 

Bv the time Val-Baxt bdoan its ooeration3 after World 
War II, wooden containers and boxes were in widespread u e e and 
metal Dravo boxes were anoearino on the scene. The tvoe of 
packino which teamster and other emolovees of consolidators 
conducted off nier usino these earlv containers obvJouslv more 
nearly resembles the work at issue than did the bandirn, tvirn, 
and slinqinq tyoically performed bv lonqshoremen. As the hoard 
has oointed out in the Cal Cartane case, s unr a, "it may well be, 
as ILWU contends, that the modern container i c in effect, oart 
of a shin. 

But it is also true that the same container is oart of 
a truck or perhaps a train." 20R NT.PR at 996, 86 LPPV at 1 302 . 

NYSA and I LA thus totally miss the ooint in their 
arqument that container stuff inn and strinoino is a form of 
preparino or unitizino carno for shipment, that the traditional 
work of lonoshorenen has included certain aspects of caroo pre¬ 
paration, and that, therefore, all stuffino and strioni.no con¬ 
tainers mav be deemed "fairly claimable" lonoshore work. 

Container consolidation has historically been performed off the 
docks by non-lonqshoremen and caroo has arrived at the docks— 
the location of lonoshore jurisdiction--oreoared for transit 
to some extent. The fact is, simolv, that while caroo handlim 
on pier has been lonqshoremen's work, not all caroo nreoaration— 
or unitization--has been done bv lonoshoremen. 
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Moreover, while longshoremen have lo a.*'' and unloaded 


all 3 hips, they have nev**r dictated, or attempted to dictate. 


the nature of the cargo . Cerqo handled by It.A labor, whatever 


its form or size, moved under a bill of lading, and the Tf.A 


never souoht to oack or unoack the contents of oarcels moving 


under a bill of lading until the enforcement of the Ruler on 


Containers in 1973. The identity of the "cargo" handled bv 


longshoremen has always been established bv the t ar if / 
maritime carriers. See tariffs attached in Addendum A. 


CHI and other NVOCC's shin under a Rinn^e blU of 


lading. Thus, when arriving a the dock, the "cargo" m the 


container, and CEI does not challenge the lurisdiction of t«.> 


II,A to assemble, load and unload maritime cargo. Moreover, 


the tariff rate oaid by CFI to the maritime carriers was 


flat rate oer container , under shinning rates on the commodity 


being shipped. Under the Freight-Al1-rinds tariff, the con: 


tainer was the cargo, 


The I LA has no right to tanner with the contents 


of cargo arriving at the docks. To allow such a claim 


32/ The "soarse" evidence in the record which indicate- 
tTa members stuffed and strinned -ome containers on dock- 
i«t ” ™<Jer stood to have horn norforteH in rt .no. « 
entrusted to NYSA members in loose or break-hulk for”, lf ' 

under individual bills of lading and pursuant to general caro< 
tariff provisions, which the maritime carrier l< to 

shin in containers for reasons of convenience or neces-itv. 

In a fully containerized shin, break-bulk caroo cannnf 
be accommodated and must be conf.a iner i zed . 
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would looicallv allow similar claims to intrude unon other 
forms of packaging, dependent solelv unon the umon^ selec¬ 
tion of which commodity-cargoes it would demand, or which 
other union's work it wished to.canture. This was obviously 
the Board’s point in Cal Cartane , su p ra, where it noted: 

The work of stuffing containers ... does not 
change its essential character because it is 
oerformed bv shipners rather than truckinn 
comranv employees. .... While the ILWn does 
not now seek all container work, the loo c: of 
its position is that it is lenallv en 1 ^ 
to all such work, without renard to th^ 1 
tity of the competing emolovees. 208 tLFd a 
996, 85 LRPM at 1302. 

Similarly unpersuasive is the contention that if 
ILA members have performed some strinnino and stuffing of con¬ 
tainers, ILA may legitimately demand all of such work. As 
noted above, the record contained "sparse" evidence that ILA 
members containerized break bulk cargo brought to the docks. 

From this ccntention, ILA and NYSA assert that all the container 


consolidation work heretofore performed off Pier bv teamsters 
is claimable and, thus, may be acquired bv ILA. This "some 
begets all" theory of iob entitlement has never been adopted 
by Congress or the courts. A similar argument was rejected 

by this Court in NLPBJ^Natipnal_N^ 486 F ‘ 2d 907 

(2d Cir. 1973), cer t, denied , 410 U.S. 97 n (1970), and is .ur 1/ 
inconsistent with the "work preservation" rather than "work 
acouisition" thrust of National Woodwork. As Justice Harlan 
noted in an accompanying memorandum in Nation al Wo odwor k. 
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This, then, is not a case of union seek- 
inq to restrict bv contract or boycott an 
employer with resoect to the products he 
uses, for the puroose of acouirina for it., 
members work that had not previously been 
theirs. 386 U.S. at 648. 

The "fairlv claimable" principle, first referred to 
by the D.C. Circuit, is essentially a different verbal formu¬ 
lation of the work oreservation orincioal and does not dlter^ 
the analytical framework established in National woodwork. - 
Recoqnizinq this fact, the D.C. Circuit has stated that the 
question of whether the "fairly claimable" orinciole aoolies 
involves "in Nat ional Woodwork terms, in which iohs does the 
union have a valid work oreservation interest." Sheet Metal_ 
workers Tnt'l »ss'n V. M.PB . 498 F. 2d 687, 893 (D.C. Or. 
1974 ). Accordingly, the "fairlv claimable" orinciole does not 
exempt secondary "work acquisition" such as oresented in this 
case. Siqnificantlv, as discussed below, the D.C. Circuit 
has found similar rules unlawful in Cal_Cartane, a case that 

is directly applicable here. 

The work of lonqshoremen is loadinq and unloadinq 

ships. Fven if lonqshoremen have also performed incidental 
stuffing and striooinq functions, the I LA has no fair claim 
to the work here at issue, which had trad itionallv been 


33/ -he Phrase apparently was first used ™ c ^ r ® n 

a'case S involvinq "work recapture" and not an attempt to acouire 
work that the unit never performed. 



performed bv non-lonqshoremen. As the Board held in Bocal 23 2^ 
IBT (D. Fortunato) , 197 NLRB 673 , 80 LPPM 1632 (1972), work 
does not become "fairly claimable” merelv because it is similar 
to work which is acknowledged to be the traditional work of the 
unit: 

The fact that the drivinq of one truck mav 
well be similar to, and reouire like skills 
as, the drivinq of anv other truck does not 
persuade us that all drivinn work is there¬ 
fore 'fairly claimable' bv a unit of drivers. 

We are unable to find that the circuit court's 
discussion in Wilson & Co. ... ever intended 
such a result, particularly where , as here, 
the clause seeks prot ection o~f wor k'h i stor l - 
callv peTformed bv employees in othe r wor k 
unlts^ (TmoHasis added.) 

To hold that the work souoht bv the ILA throuqh the 
Rules on Containers was "fairly claimable," this Court would 
have to iqnore the work tradition of those emolovees to whom 
containers are "part of a truck," rather than part of a shin; 
sanction the riqht of the ILA to tanner with the contents and 
oackaqinq of carqo; and, in so doinq, permit the expansion of 


34/ 197 NLRB at 678 , 80 LPPM at 1637-38 , citing Me at & Highway 

Drivers, suora. See also Teamsters Local '*16 (Binoe Dravane 
0^77198 NLRB - No.“T307~"3T LPPM 1 1 13 ( 1972). Fven the container 
work which "soarse" evidence indicates was performed bv the TLA, 
was different than the specialized work done bv CPI and other 
consolidators. CEI’s business has been to provide expedited, 
door-to-door service between New York and Puerto Pico, 
containers used for shipment, which were both maritime cargo and 
over-the-road trucks, had to be stuffed in a manner which was 
not only safe for both modes of transport but also which allowed 
efficient delivery to the beneficial owners with stripping. 

The actual consolidation function involved orooer ordering, 
spacing, weiqht Placement, and other functions which were not 
part of the work done bv longshoremen. 
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secondary work acauisition to new and unwarranted levels. The 
work in issue is not that which I LA now performs, but that 
which it wishes to take away from teamsters by relocation 
to the Diers. As the Board noted, the NYSA-ILA position in 
this renard would support a claim "to all container work" 
without reqard to other established work traditions. 

tt T HE NLRB'S DECISION COMPORTS WITH THE LEGISLATIVE 

PURPOSE OF PROSCRIBING MANIFESTLY SECONDARY 
ACTIVITIES. 

I la and NYSA assert that the Pules on Containers 
are the result of direct disputes between the union and its 
employers. From this contention, they arque that the rules 
are primary, and not secondary, in nature. See, m YSA 

Brief at 28-29. This position iqnores the manifest obiec- 
tive and effect of the Pules, as well as the pertinent leqal 
considerations. 

The present situation is precisely one which Con- 
qress addressed in enactinn Section 8(e) and revisinq Section 
8(b)(4) of the National Labor Relations Act. Congress esoeciall 
wished to prevent a union from exercisinn its monopoly power in 
such a wav as to enable it, in the anise of a labor baraaimnn 
contract, to reach out and acouire the work of other employee 
units. This was precisely what the ILA was attemntinn 


35/ See S. Peo. No. 187, 86th Conq., 1st Sess. 78-80. 










through the Dublin Pules. Usina its "bottleneck" power over 

the New York docks, the ILA neaotiated a orovision in which 

the primary emolover agreed not to handle the products of or 

to cease doinn business with a third oartv emolover, namelv 

36/ 

CET, Twin, and other established consolidators. 

The heart of the 1973 Dublin Rules is the orovision 
that orevents carriers from suoolvino containers to anv "con¬ 
solidator who stuffs containers of outbound cargo or a distri¬ 
butor who strips containers of inbound cargo ... including 
a forwarder who is either a consolidator or a distributor." 
(522a.) To hammer the noint home the Rules additionally nro- 
vided for a list of such consolidators to be maintained. (522a.) 

At the time of the adontion of the Dublin Pules, both 
NYSA and I LA knew at whom the rules were aimed. Initiallv 
there was some reluctance by certain Container Committee members 
to enforce the Dublin Rules against CEI and Twin. However, 
it was agreed that "all non-waterfront facilities must be closed 

37/ 

down on or before March first [1973]." The target date was 

not met; even so, but for the timelv intervention of iniunctive 


36/ A. Cox, The Landrum Griffin Amendments to the National 
Labor Relations Act, 44 Minn. L. Rev. 257, 272 ( 19 59 ); 

G. Farmer, The Status and Appli cation o f the S econda ry 
Boycott and Hot - Caroo Provisions, 4R Geo. L.J. 327, 333, 

5TTTT55ST. 

37/ The slow but increasinn process of bringing tho Pules 
Into effect against CEI is detailed su nra , oo. 23-25. See 
also the minutes of a February 27, 1971 committee meeting, 
supra note 21. 





proceedings the operation would have been successful and the 

consolidators would have died. 

On April 13, 1973, a further effort was made to ensure 

that off-nier consolidators would be choked off. Pursuant to 

the Interpretive Bulletin, the NYSA-ILA Contract Board issued 

a notice setting forth the consolidators to whom containers 

must not be supplied. The notice warned: 

Carriers have been assessed lioui- 
dated damages for violations of the Rules 
on Containers on containers stuffed or 
stripoed at the below—listed facilities. (524a.) 

Both CEI and Twin were listed. 

So oredatorv were the Rules on Containers, and so 

narrowly aimed at destrovino off pier consolid rs, that the 
draftsmen even provided that if the consolidators moved beyond 
the 50-mile radius of the Port of New York, the Pules would 
follow and continue to apply to them. (248a.) No clearer 
demonstration of the determination of I LA to drive the 
consolidators out of business could be adduced. 

The roots and motivation of the ILA and NYSA are not 
difficult to discover. In the ILA's case, the source is the 
union's ambition to extend its work oonoortun ities generally. 
This ambition has previously manifested itself in historic 

conflicts with the Tamsters. 

Aspects of this conflict, includina several inci¬ 
dents involvinq CEI, have been detailed in the Statement of 
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the Case, suor a , no. 15-?l. As a result of such incidents, 

Joseph Manqan, President of Teamster Local 807 , met with I LA 
officials both in Mew York and Washinaton. benoite annarent 
agreement bv the oarties that technoloqica1 advances had affected 
the work opportunities of both teamsters and lonnshoremen, and 
that neither union should attempt to exnand its traditional 
jurisdiction at the other's expense, the lonnshoremen persisted 
in aggressive claims. (67a-70a.) This pattern—an expansionist 
attempt to seise teamster work jurisdiction while denvinq anv 
secondary boycott intention—was repeated by the ILA with the 
issuance of the Dublin Rules. 

On the part of NYSA, the record reflects motiva¬ 
tions for the adoption of the Dublin Pules that are ouite 
clearlv unrelated to work preservation. In this reiard, it is 
important to note that the votino structure of NYSA was reor¬ 
ganized in 1971. Prior to that time, the individual maritime 
carriers constituted the voting membership while stevedore 
companies participated as associate members. Under the new 

scheme, the carriers became associates and the stevedore firms 

38/ 

became the voting members. 

The implications of this change are clear. Carriers 
which get the container business of consolidators receive 


38/ These circumstances are ouite different than had existed 
aF the time the ICTC case developed. See on. 57-89 in fra . 
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income for the shipment of the container on the desiqnated 
voyaqe, no matter who stuffs and strips the containers. Steve¬ 
dore companies, as potential handlers of consolidated carqo 

39 / 

in the first instance, reqard consolidators as competitors 

and would benefit from the end of off oier consolidation. 

Another factor servina to exolain the oromuloation 

of the Dublin Rules was the nrowino financial burden of the 

Guaranteed Annual Income (GAI ) funds. In baroaininq with MYSA 

in 1958-1959 , the I LA had demanded and obtained provisions 

for royalty payments in return for the union’s waiver of anv 

claim to restrict or strio containers stuffed or stripped 

40 / 

away from the nier. In 1964, MYSA had further aoreed to 

maintain a quaranteed annual income for each deeo-sea iona- 
shoreman in the Port. Bv 1973, the NYSA's obliaations had 
increased to a quaranteed annual payment of $16,500 to each 
lonqshoraman. In these circumstances, pressures were beinq 
brouqht to bear on the MYSA and its members which thev had 
not experienced in the oast. It was clearlv for very nraqmatic 
reasons that in October of 1972, acauisition of the striooinq 
and restuffinq of all consolidated caroo became a maior 
MYSA qoal. (879a.) 

39/ The President of MYSA, a former stevedore company employee, 
testified that containers stuffed bv consolidators and loaded 
aboard ship without rehandlinq constituted a financial detriment 
to the stevedore companies. (898a.) 

40/ 208a. See Cal Cartaae, suora, for similar West Coast enree- 

ments, between tFe ILWM ary* the Paci f ic Maritime Association. 








All of the above factors reveal undoubted secon¬ 
dary purposes on the oart of I LA and MYSA in concluding the 
anreements that led to the 1973 Dublin Pules—purposes that 
are clearlv illeoal under the NLPA. 

III. I LA FAILS TO DEMONSTPATF ANY DISPLACEMENT OF WIT 

EMPLOYE FS IN SUPPOPT OF ITS WOPK PPF.SEPVATION CLAIM. 

If I LA and NYSA were to prevail, there would be 
more work oDnortunities for nresent and future I LA members. 

This fact, however, cannot iustifv the imposition of the 
Dublin Pules and the conseouent destruction of Cn, and Twin, 
and other consolidators, with loss of work opportunities to 
their employees. Obviously, anv work acouisition clauses onens 
the way for additional work for the employee unit which is able 
to baraain for such a provision. 

In National Woodwork the Supreme Court listed as one 
of the "surroundino circumstances" to be examined "the threat 
of displacement by the banned product or services." 386 n .P. 
at 744 n. 38. I LA has failed to establish anv instance where 
lonqshoremen have lost their iobs because of the off nier stuff- 
inn and stripninn of consolidated containers. Its apparent 
theorv is that General technolonical labor savino advances in 
the industry justify the bovcort here. 

The decision of this Court in Natio nal Marit i me Unio n, 
supra, is instructive on this point. In that case, a kev cir¬ 
cumstance relied uoon bv this Court in ^nforcinn the NT,PR's 
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findina of a Section 8(e) violation was that "the beneficiaries 
of the union’s clause will not he those members now emoloved 
on the vessel, but the union as a whole." 486 F.2d at 914. 

The NMU's contention that the bargaining unit could include 
all "seaman who mav in the future be referred from the 11 
hirinq hall" to the emnlover, was rejected in lioht of the 
fact that no particular emolovees* jobs would be preserved 

by the contract clause. Id . 

Technoloqical advances mav have decreased the over¬ 
all number of job opoortunities in manv traditional areas of 
carno handling work represented bv both the longshoremen and 
the teamsters. What the IT-A cannot show, and what it does 
not attempt to show, is that particular jobs on pier have been 
or will be lost as a result of the activities of off oier 
consolidators such as CEI and Twin. 

NYSA, at the conclusion of its brief, claims that 
"some 2,500 lonqshoremen would lose their work on T,TL and con¬ 
solidated cargo if the NLPB decision is upheld." NYSA Brief at 
50. Although NYSA fails to provide anv substantiation for such 
a figure, it apnarentlv emanates from the calculation attempted 
bv Captain Havnes of NYSA at the hearings below. (1023a.) 

That calculation was, of course, based on the assumption that 
lonqshoremen were tjion enoaoed in strinoino and restuffing of 
all consolidated containers moving across the piers. raotain 
Haynes himself never saw anv such stuffing and stripping 
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performed on the oier. (1052a-1053a.) ILA and MYSA themselves 
seeminolv have retreated from their claims as the case has pro¬ 
gressed. Moreover, the ALJ end the Board snecificallv found 
that no such striooing and restuffinq occurred. Thus, Mavnes’ 
calculation has no evidentiarv weiqht whatsoever. 

In this connection, it is worth notinq the testi¬ 
mony bv an experienced maritime carrier executive that a 
carrier such as Seatrain never had a dockside L T L station 
during the pre-1973 oeriod, did not do anv stuffing and 
strinpino of consolidated containers, and therefore could 

not have been losing work onoor tun it ies for its 1 LA 

£ 1 / 

employees to off—oier consol idators. 

Respondents' Fxhibit P-12 (285a), reoeatedlv cited 
by petitioners as nroof of the effect of consolidated containers 
on the work opportunities of longshoremen in t*e Port of 
New York, is similarly unconvincing. A decline in the total 
number of employees is matched hv a large expansion in the 
hours worked per employee, from iust over 900 hours in 1951 
to 1450 in 1961, and to over 1750 in 1971. 

To the extent that work efficiencies for longshore¬ 
men have increased over the years--as thev also have for 


41/ 1027a-1030a. NYSA and ILA have provided asserted excuses as 

to whv Consolidated Containers were not stripped or restuffed-- 
excuses found to be "unoersuasive." (154a-155a.) See 

960a-967a, indicating extremely limited stuffing andstripping 
operations at Sea-Land. 
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teamsters— these chanaes are the result of a number of tech- 


nolooical innovations ranoinq from containers to qiant. cranes, 


specially desinned carno vessels, and competition from air 


carriers, buses, inland barnes, and Dioelines. Mew means of 


carrvinn various products and commodities—such as suoar. 


linuids, oaoer, and palletized consumer qoods—have cut into 


traditional carno handlinn work in the same wav that containers 


have. Moreover, a persuasive case exists that containers 


have so revitalized the mainland—Puerto Pico shiooinn that the 


direct short term and Iona term benefits to lonashoremen have 


fat outweiahed its problems. Labor efficiencv has increased 


but so has the tonnaoe. 


For the most part, American labor oroanizations have 


reconnized that some technolon ical chanqe is inevitable and 


in the lonq term interests of their members as wane-earners, 


consumers, and citizens. II,A has made the best deal that 


it could with the oncominn technolon ica 1 channes, sccurinn 


a quaranteed waqe for its members. Mow, however, ILA seeks 


an alternative course: an illenal expansion into other workers 


jobs by wav of work acquisition, 


ILA WAIVFP OP ABANPONm WHATFVFP CLAIM IT M AY 
IIAVF HAD TO STUFFING AND STRIPPING COMTAINFRS 
OF COMSOLIDATOPS. 


Not only does the record in this case reveal the 


istence of a strone independent tradition of stuffinn and 
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stripoinn containers on the part of teamsters workino at of f 


»ier consolidation facilities, but it also establishes that 


the I LA waived or abandoned whatever hypothetical claim it 


miqht have had to this work. The NLRB found that this aban¬ 


donment was sinnalized and confirmed in Section R of the TIA- 


NYSA Collective Baraaininn Anreement of 1959 


Section 8 of the 1959 anreement, continued in the 


the 1964 anreement, delineated the respective rmhts and duties 


of union and employers with respect to all containers. Thounh 
I la and NYSA had much to say about this anreement in, their briefs. 


thev understandably failed to reoeat the text of this provision. 
(208a-209a.) First, and most important, clause (a) provided for 
the rioht of anv employer "to use any and all tvoe of containers 
without restr iction or stripping hv the union. " Second, as a 
qu id oro quo , the NYSA anreed to pay a rovaltv on "containers 
loaded or unloaded away from the oior bv non-IT,A labor" (clause 
(b)) and that the IT.A would Perform "loadinn and discharninn" 
work on containers at lonoshore rate<-, when such work w as done 


directl y by or on behalf of N Y SA membe rs (clause (c) ). 

It could not be more rlearlv established, in plain 


lanquaoe used in a labor contract, that the I T A haraained awav 


any claim to the stuffinn and striooino of containers nassino 


rer the oier in return for rovaltv payments on each container. 


42/ The royalty payments were later increased and a Guaran¬ 
teed Annual Income (CAT) introduced in 1164. See o. 46 sunr a. 
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The only exception wap to be those containers packed on behalf 

43/ 

of or under contract to the maritime carno carriers. 

NYSA asserts that the oarties didn't reallv mean what 
they said. It arques that the "without restriction" phrase 
aoolied to "shippers" of sinnle owner loads (aonroximatelv 90* 
of the container traffic) bet not to consolidated container'-. 
(NYSA Drief 45-47.) In support of this position, mysa advancer 
the substant iallv contradicted testimony of its witnesses as 
to the Parties’ under stand ino of that anreement, and attest- 
to bolster that testimony bv citation of sporadic incidents 
of attempted stuffinn and striooinn which, as the Hoard found, 
occurred coincidenta11v with waterfront labor neoot iat ions. 

( 199a-200a) . NYSA ds with a plea that this Court recoom/. 


43/ NYSA and I LA have not contended that CFI or Twin functior 
as contractors or "on behalf of" NYSA members under «> 8(c) of 
the 1959 Aqreement. The consolidation work of CFI and Twin ■ 
is clearly not "on behalf of" or "direct contraction out" of 
NYSA-member work. While consol idator s use containers, owned or 
leased bv NYSA-member shiooino companies, these container*- ar> 
provided under the express terms of the common carrier tariff'-, 
and not throuqh any contractual arranoement . Cri and it*- pre¬ 
decessor, Val-Haxt, routinelv used the services of all carriers 
in the New York-Puerto Pico trade, and were unrestricted in *-- 
doing bv anv lease, contract, or subcontract with any carrier, 
(728a-729a.) In the 1961 fmc Investigation# suora # the •onwi»- 
sion found "no indication that anv contractual relat i on -h i n 
exists between the forwarders as such and carrier'-." 5 F Mi 
at 333. Moreover, brokeraae fees were not paid bv t h e carrier 
to forwarders in the Puerto F’ican trade. id. at 3 5 3 . In fact, 
consolidators qenerallv oav a hig her ( Fre in^t-A 1 1 -K inds ) tariff 
to the carriers for the shipment of their container*-. Thus 
CEI has always been and remains an independent comnanv, or- r ’tin'* 
its own special freight forwarding business, and not acting on 
hehalf of or under anv contract with NYSA members. 
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a special canon of Labor law contract interpreter ion. wherebv 
agreements are to be interpreted not bv the spirit and letter of 
the written agreement, nor by the prior conduct and subsequent, 
actions of the parties, but by what thev think twenty years 
later they should have agreed and done, at least for the purpose 
of the instant case. - The -act remains that as interpreted and 
as applied the 1959 and 1964 Anreements showed that shipment 
of consolidated containers without interference vas intended. 

It,A contends that it reached the 1359 Anreement in 

ignorance of the cominq growth of containerirat ion. Whatever 

45/ 

merit this arqument mav have it cannot exnlain the similar 
lanquane in the 1964 contract (398a) and, more importantly, 
that until the 1973 Dublin Rules the containers of established 
consolidators such as CEI and Twin were stuffed and stripped 
off the nier without interference by I LA. Moreover, IDA does 
not deny that containerization was an important issue at all 
neqotiations beninninq in 1959 and that ILA has secured 


44/ Wilev v. Livinnston, 376 U.S. 54 3 ( 1 964 ), and 
Ass'n of Steam, etc., Local No. 638 v. NLRB, 521 F.. r. 885 ( . . 

Cir 1975). cited bv NYSA, involved extending the provisions 
and* intent of labor to arear not oovororl. what HYSJ 

seeks to do here is to contradict the express terms of the 1959 
and 1964 agreements. 


46/ As discussed below, the 1959 and 1964 Anreements are 
Tn all material respects in an identical posture to 
agreement in Cal Cartage , suora. Tn Cal Car tang, the hoaro 
found that the ILWU had " effectively bargained away anv 
"make-work rights claimed by longshoremen." 20f) NLRB at 996 , 


85 LPPM at 1302 (emphasis added). 


\ 






extensive benefits, such as Guaranteed income, to cushion the I 

4 6 / I 

effect of labor savinn techniques such as containerization. 

Moreover, continuinq actions bv both ILA and NYSA 
from the 1959 contract to the oresent time indicate that both 
parties understood the 1959 aoreement as meanino what it said. 

This historv also shows that both were sensitive to the oace 
of containerization and soohist icated in baraaininq for chanoes 
in their aqreements throuohout this neriod. 

Initially, the oarties to the 1959 aoreement. were 
unable to aqree on an aoorooriate rovaltv to be oaid on con¬ 
tainers not stuffed and striooed by IT.A deen-se? labor. Accor¬ 
dingly, thev resorted to arbitration, as orovided for in 
Section 8(b) of the aoreement. The arbitrators’ award (330a 
et sen.) recoonized the clear understandino of the oarties to 


the 1959 agreement: 

Containers mav be leaded or striooed on 
the pier by ILA-1 oor. Thev mav also he 
loaded or stripped away from the nier by 
non-ILA-labor. The latter, commonlv, 
called "shinner-loaded containers," are 
the subject of the oresent controversy. £7/ 


46/ ILA's citation of Standard riectric v. Hamburo, 375 F.2d 
5?3 , 945 (2d Cir.), cert. den le d, 389 H.S. 831 (1967), is mis- 
leadino. The quotation as cited bv ILA, Brief at 24-75, beoirs, 
" [fjew, if any ... could have foreseen the channe . ..." The 
wor.ds omitted by ILA are, of course, "j_n 19 36 " (emohasis added). 
Their insertion in the el lies is substantial..v channes the imoact 
of the words on the facts in this case. 

47/ 334a. The arbitrators received extensive testimonial 

evidence on the future of containerization and visited the 


Footnote continued 







In 1963 , the ILA claimed the riaht to strin certain 
containers at the niers orior to releasina the contents to 
the consiqnee. United States Shiooinq Lines, a member of NYSA, 
challemed this claim throuqh arbitration, assertina its ri^ht 
under § 8(a) of the 1959 contract to handle the containers in 
auestion "without restriction or strinoinq" bv the union. The 
Port of Mew York arbitrator held aaainst the union, and U.S. 

Lines petitioned the New York Suoreme Court for enforcement, 
the court held that the refusal'of the ILA to deliver the 
containers to the consiqnee without stuffina constituted a 
violation of the 1959 aareement since that aqreement specifi¬ 
cally alleqated ILA "to deliver these containers to the 

4ft/ 

consiqnee, without restriction as striooino .... 

Subseouentlv, in barqainina for the 1968 contract, 

NYSA aareed to crea t e an exception to the 1959 aoreement, 
and to chanae that aareement substantia11v. The resultant 
1968 Rules on Containers represented an entirely new aareement 
as to containerization. As noted previously, the rules reouired 
that containers holdina LTL (less than trailer load) shipments 

(Footnote 47 continued) 

piers to observe container operations. (338a.) Fvidentlv, both 
the ILA and NYSA devoted much time and effort to such matters, 
indicatinq that subseouent arowth in container i zat ion did not 
qreatlv surprise either party. 

48/ NYSA v. ILA, 48 CCH Labor Cases *1 50,973 at 63,932 (N.Y. 
Sup. Ct. 1963). 








oriqinatinq or destined within a 50-mile radius of the nort, 

the contents of which were not beneficiallv owned by a sinqle 

49 / 

person, would be striDned and stuffed bv ILA deeD-sea labor. 

As established in the nroceedinas below, the 1968 Rules 
were never enforced aoainst established off-nier consol idators 
such as CEI and Twin. When the ILA finally souqht consolidation 
work in a serious wav, it knew how to Droceed to do so. The 
Dublin Rules, issued in 1973, clearly and exolicitly spell out 
ILA's claims. 

Thus, the olain lanquaae, barqainina histories, 
judicial interpretation, and most imoortantlv, the consistent 
practice of ILA and NYSA establish that, at the very least, 
neither ILA nor NYSA interoreted either the 1959 and 1964 con¬ 
tracts. or the 1968 Rules on Containers as apolyinq to estab¬ 
lished consolidators such as CEI and Twin. The evidentiary 
basis of the Board's findinq of a waiver of consolidated carno 
work by ILA is clearly borne out. 


49/ The contrast between the 1968 contract and the 1973 
""Interpret ive Bulletin" adds emnhasis to the conclusion 
that the 1959 contract did not oreserve any ILA claim to 
the work of consolidators. In 1968, no " internretive bulle¬ 
tin" was issued to "clarify" the terms of the 1959 contract. 
Rather, a wholly new suhstantive nrovision was neaotiated, 
and was expressly recoanized as channinq the terms of the 
1959 contract. 






v. THf P.FLIANCF ON ICTC BY NYSA AMD I LA IS MISPLACED. 

NYSA and I LA arque that this Court upheld the val id- 

50/ 

itv of the 1968 Container Rules as lav/ful work oresevation 
measures in the ICTC case, suora ■ In the oresent case arisinn 
under the NLPA, reliance uoon ICTC — a Sherman act case—is en¬ 
tirely misauided. In ICTC, this Court reconnized that an 
evaluation under the Sherman Act includes issues different from 
that of work preservation under the NLPA. In fact, the theorv 
of the complaint, and the issue presented both to the District 
Court and this Court on anneal, was whether the 1968 Pules on 
Containers, admitted for nurooses of the litination to be valid 
work preservation, violated or could be misused to violate the 
antitrust laws. This Court did not have the benefit of an 
NLRB determination as to whether the 1968 Pules were valid work 
preservation measures. Most sinnificant1v, none of the parties 
in ICTC challenqed defendants' contention that the aareements 
constituted work preservation measures and 'this Court made its 
decision on the uncontested assumption that thev were valid. 


50/ The subject of ICTC was the 1968 Container Rules. This 
case addresses the 1^7T Dublin Pules enforced for the first 
time aoainst CF.I in 1973 . Unlike the 1968 Pules which imposed 
a tax of $250 on LCL or LTL containers strinoed or stuffed off- 
pier, the 1973 Rules imposed a confiscatorv oenaltv of $1,000. 
Unlike the 1968 Rules, the 1970 Pules as implemented prevented 
off-pier consolidators from ohtaininn anv containers whatever 
from NYSA members. 








The backqround of the ICTC case is instructive. 

Before brinqinq its antitrust action, olaintiff ICTC, a con¬ 
solidator, had filed charqes with the NLPB alleqinn that the 
Rules on Containers vioTated 8(b)(4) and 8(e). ICTC 
also brouqht a seoarate court action aqainst NYSA and one of 
its members, alleninq that bv refusing to handle containers 
stuffed and striooed bv ICTC, NYSA was seekinq to orevent new¬ 
comers such as ICTC from establishing a stuffinq and striooinq 
operation that competed with the business of NYSA members. 

This complaint was dismissed bv the District Court on the 
qround that ICTC's invocation of the iurisdiction of the 
NLPB over essentially the same transactions bv the filinq of 
unfair labor practice charqes had nreempt-ed the court's iuris¬ 
diction. (This procedural history is recounted in the District 

51/ 

Court opinion in ICTC , 312 F. Suop. 562 (5.D.M.Y. 1970).) 

The Renional Director and the General Counsel of the NPLB 
refused to issue a complaint on the qround that the 1968 


51/ On appeal in ICTC , NYSA and I LA aroued that this earlier 
(Tecision was res iucTicata and that the Sherman Act complaint, 
was similarly“7eemoted. This Court reiected both contentions. 
On the claim of res judicata , it held: 

The ruling of the court that issues raised 
in the first action were within the exclusive 
jurisdiction of the National Labor Relations 
Board is clearlv not determinative of whether 
in an action based on different alienations 
and seekinq an entirely different remedy, 
the court must defer to the Board. 426 F.2d 
at 887. 






containerization provisions were deemed valid work oreservation 

provisions decioned to protect the traditional work jurisdiction 

52 / 

of the lonoshoremen. 

Plaintiff then brouqht its antitrust suit against 
NYSA and I LA under the Sherman Act, claiminq that thev had 
combined and conspired to misuse the container rules bv refus¬ 
ing to admit it to NYSA membership and refusino to nenotiate 
with it an I LA collective aqreement, thus prevention it. from 
competinn with the stevedore members of NYSA. 31? p . Suno. 
at 567-68. ICTC sounht a preliminary injunction which was 
qranted bv the District Court. "he Court of Anneals reversed 
on the qround that ultimate success of the Sherman Act claim 
was un1ikelv. 

The Court of Anneals held that the tests of lenalitv 
of labor aqrecments under the Sherman Act were twofold: 

The test of whether labor union action 
is or is not within the prohibitions of the 
Sherman Act is (1) whether the action is in 
the union’s self-interest in an ama which 
is a oroner subject of concern and (?) 
whether the union is actino in combination 
with a qroun of employers. 426 F.2d at 8P7. 

The Court reviewed what it considered to be the back¬ 
ground of the 1968 Container Pules as "a bitterlv contested 


52/ ICTC could not seek review of the decision of the NLRB’s 
General Counsel. Retail Clerks Local Mo. 95^ v. Rothman, 398 
F.2d 330 (D.C. Cir. 1962). _ 










The important ooint is that in ICTC the Pules on 
Containers were assumed to be v/ork preservation measures 
and ICTC did not dispute this characterization. The district 
Court soecificallv stated, in its ooinion granting the preli¬ 
minary injunction sought bv ICTC: 

For oresent ourooses we do not auestion 
the fact that Pule 2, which recuiires strio- 
oinn and stuffinn bv TLA at Tenoral Carno 
Aareement rates, is a work preservation 
measure. 312 F. Suoo. at 569. 

In its supplementary ooinion, the District 1 ourt 

denied that it "failed to aooreciate defendant’s contention 

that the Pules themselves are fundamentallv work preservation 

measures," 312 F. Suoo. at 573-74 , and repeated its findim 

that Rules, "as enforced ... minht constitute one element 

of a scheme to restrain competition." Id. at. 573 . 

In its brief, ICTC did not disagree with the charac 

terization of the Pules on Containers as valid work oreservat 

measures. To the contrarv, ICTC explicitly stated: 

ICTC has not att acked the validity of 
t Kese~PuTes7 for t hey app ear_to_he_Tob^ 
savTng IT orooerTv utilized, bu*' it is 
the Illegal anti-competitive implementa¬ 
tion bv the appellants which ICTC seeks 
to enjoin. brief of Appellee Intercon¬ 
tinental Container Transport Coro., at 
17. (Fmohasis added.) 

ICTC argued that the District Court had found as a 

Containers, as enforced bv 


matter of fact that the Pules on 




appellants in the context of NYSA’s restrictive neithershio 

reauirenents, mioht constitute one element of a scheme to 

restrain comoetition, rather than merely a work oreservation 

rule, and, if so, would violate the law. ICTC ’ S intent 

was that its success in the antitrust action would not restrain 

the Rules on Containers, but "would oive force and effect to 

53/ 

the prooer use of these Rules." Id. ICTC was arquino that 

it stood readv to comDlv with the otherwise lawful containeriza¬ 
tion rules but was beinn unlawfully prevented from doim so. 

This argument —and TCTC's contention that neither res judicata 
nor Dreemption bv the Board barred its Bheman Act case — 
would hardlv have been furthered bv challennino the work 
oreservation character of the rules. 

Thus, the I CTC decision stands onlv for the proposi¬ 
tion that the particular olaintiff in ICTC was not likelv to 
prevail on the merits in orovino that an aoreement assumed 
to be a valid work oreservation measure was in violations of 
the antitrust laws. The NLPR at the time had not reviewed 
the Pules, and its onlv indication to the Court was the action 
of the Reoional Director blockino an NLPB determination on 
the merits based on his view of their validity. The issue 

53/ By seeking court-ordered admission to HYSA and an IDA 
agreement, while failino to challenoe the validity of the 
container rul°s, ICTC souoht to avail itself of the benefits 
of the container rules rather than to defeat them. 



V * 

r 




\ 

. \ 






- 63 - 


of waiver or abandonment, a sionificant oart of this case, we? 


obviously not even mentioned 


In the case at hand the validitv of the container 


rules is directly challenoed. The 1973 rules at issue here 


are more oatentlv secondarv than the 1968 rules, and unlike 


the 1968 rules, the rules now challenoed have been enforced 


for the first time aqainst established consolidators such as 


CEI and Twin. Moreover, unlike the I CTC case, after a thorough 


review of the evidence and historv of the industrv the NLP' 5 


has unanimouslv found the rules now at issue to be invalid 


THF DECISION IN PARALLEL CASFS STAND AS PFRSUASIVF 
PRECEDENT IN SUPPORT OF THE NLPB'S DECISION. 


Two recent decisions dealino with factual situations 


nearly parallel to the instant case, and oresentino exactlv the 


same leqal issues, are far more relevant and nersuar.ivo in the 


oresent context than is ICTC . These are the fir, PR's decision^ 


in the N aval Supply and the Ccd Cartaoe cases, the latter of 


which was subsequently enforced bv the Court of Anneals for 

54/ 

the District of Columbia Circuit. Individually and 


54/ International Lonqshoremen's Ass'n (U.S. Naval SuodIv 
C inter), 195 NLRB 273 , 79 LRPM 1 289 (1972 ); Internat ional 
Lonqshoremen's and Warehousemen's Union, Local 13 (California 
Cartaqe Co.), 208 NLRB 994 , 85 [.PPM 1 300 (1 974), enforced, r '?l 
F. 2d 913 (D.C. Cir. 1975), not_ : for cer t. filed , 4T USLW 3 36 3 
(Mov. 25 , 1975) (No. 75-684). PMA and the ILWI1 have moved that 
the Supreme Court defer its decision of their netition for 
certiorari in that case, on the orounds that, if the curt 
reverses the NLRB case, there will be conflict between the 
Circu its. 
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tonether, they provide precedential support to the hoard's 
application of the doctrine of Nat i onal Woodwork in the 
oresent case. 


The Naval Sunolv Case 


The N aval SuppIv case arose from the effort of a 

local affiliate of TLA to claim work of non-IL* employers 

of the U.S. Naval SuppIv Center. The work in question was 

not onlv the stuffina and striooinn of containers, hut also 

the unloadinq and loadino of break hulk carcio into military 

or commercial vessels at the SuppIv Center. The Board held 

that the I LA could claim neither tvoe of work: 

ILA members had never handled, no far as 
appears, either break-bulk or container 
caroo at the Supply Center. Whatev er the 

char te r_j urisdictio n of the IT, ft , 11 FarT 

not Fn cr’ar't ice been extended to the SuppIv 
C enter”. THis is therefore a case of a 
T un"ion seekinn to restrict bv contract or 
boycott^an employer ... for the purpose of 
acouirim for its nembers work that had not 
previously been theirs.' 79 LPRM at 1290 
(emnhasis added) o uotino fro m Mat iona 1 
Woodwork, suora, U.S. at P4$ (f'arTan 

7 ., Mem. ). 

As the Board found in this case, the Ionic of Naval 
SuppIv is "apposite" here, since in both cases, the ILA "sounht 
to acouire work which trad itionally had been performed hv em¬ 
ployees in other work units." (190a,) Petitioners attempt to 
distinouish the Na val SuppIv case on the aronnd r that the Tla' s 
activities there constituted a "classic secondary boycott." 
Furthermore, thev claim that in the present case ila has, never 




‘ 










- 


I 




"made any demands" on CFT and Twin to "perform the work that 
has been performed at their nlaces of business." IT.* brief 
at 38-39. 

These contentions are factuallv and lenallv wrono. 

The evidence in the record does show IT,A attempts to take over 
representation of the employees oerformino container work off 
pier for CEI. As the Hoard correctly recognized, Nat iona1 
Wo odwork specifically states that there "need not be an actual 
dispute with the hovcotted omolover" for S8 8(h)(1) and (e) to 
apply. 388 U.S. at 845. The Hoard understood that ir*'s objec¬ 
tive is clearlv and snecifica11” to take work from CPI's employ¬ 
ees and qive it to I HA members who have never performed that 
work. (198a.) The TLA's previous direct efforts to accomplish 
the same end fulfill anv necessity for showino "primary activity" 
aqainst CPI and its employees, as well as demonstrating the 
secondary nature of the Pules on Containers and their enforcement. 

Thus, the Hoard's decision in N aval Suoolv is entirely 
consistent with its decision and order in this case. A true, if 
not "classic," secondary boycott is proven in this case hv the 
same analysis as in that one. 

B. The Cal Cartage Case 

Even more persuasive than the Nava l Sunol v case from 
a precedential viewpoint, and of superior authority, is the 
West Coast version of the present dispute, as determined by 



the NLP'! anti enforced hv the o.C. Circuit. Ca]^ Cart aoe 
presented almost an identical work acquisition earn, nrnwino 
out of similar rules on containers, work traditions and bar¬ 
gaining histories. The Board found that the II.WH's effort 
to acciuire consolidated container work constituted a” illeoal 
effort to qain the traditional work of tearst^rr emnloved 
by container companies. 

The onlv substantial factual difference between the 
two cases strennthen? the eouitable force of the Board decision 
here. In Ca! Cartaae the members of the West Coast maritime 
employers association, PMA, were emnlovino the off ni^r con¬ 
solidators as direct subcontractors. Thus, the work in oue'-- 
tion was consolidation work that had lono been Performed 
directly for the account of and pursuant to contract with 
PMA maritime shiooino companies. In this case, (T| and "wn 
were ooeratino as independent MVOCC’s, seekinn and oainino 

business on their own account and not on behalf of or bv 

55/ 

contract with the maritime shionino companies. Sur«lv if 

the work in ouestion in Cal^ Cartage war not "fairly claimabl 
by longshoremen, the same conclusion is even clearer hete. 

Much of the leqal analysis applied bv the Board m 
the Cal Cartage case is applicable here. First, the Board 
found the same parallel work traditions which are nr<>S'-nt- 


55/ See note 43 -unra. 




in this case. It held that the stuffinn and striooinn of 
containers had been performed for vears by both lonoshoremen 
and teamsters. The Board also recoqnized that the ILWU' s 
history of performing oart of the work did not suooort its 
claim to the rest, which had an independent historv of team¬ 
ster labor. 85 LRPM at 1302. 

Further, the Board found that the ILWU had waived 
its rioht to any such container work bv its adherence to its 
1960 Mechanization and Modernization Agreement negotiated 
with PMA. A comparison with Section 8 of the 1.959 ILA-MY5A 
aireement reveals a much clearer and more straiohtforward 

abandonment by the ILA of consolidated container work, 

56/ 

supporting the Board's findinq on this issue. 


56/ Tiie full text of the relevant provision in that aaree¬ 
ment is as follows: 

Carqo received on pallet, lift or carqo 
boards, or as uniti'/ed or oackaqed loads, 
shall be considered as havinq fulfilled 
the 'first Place of rest' reouirement when 
unloaded from the carrier at a Place desiq- 

nated bv the Fmolover, and shall_n ot be 

rehandled be fore movinn to ship r s ta ckle 
un1°ss so directed by the rmnlover. Carno 
received for shipment but neither palletized 
nor received as unitized or oackaqed loans 
and to be palletized before deliverv to 
ship's tackle shall be palletized bv lonn- 
shorcmen onlv (unless waived bv the Union, 
in writing). Carno discharned from a vessel 
on pallet, life, or carno boards or as nack- 
aned or unitized loads shall be considered 
as havinq fulfilled the ' 1 ast place of rest' 
requirement, when it is dock stored just as 


(Footnote continued) 



Finally, the 3oard recognized in Cal Car tap e as in 

this case, that "the loaic of its [the ILWU's] nosition is that 

it is entitled to all such container work without renard to the 

57/ 

identity of employees." The results of such an onen-ended 

claim to shiooer's loads and all other oresent off pier con¬ 
tainer work the Board characterized as "enormous," with the 
implication that the result would he harmful to the shinninq 
industry and disruptive to labor relations throuahout the carqo 
hand 1 ina sector. in so finding, the Board clearly followed 
the mandate of the Supreme Court in N ational Woodwork , where 
the Court declared that such "surroundinn circumstances" as 
the "economic personality of the industry" must be taken into 
account in cases involvinq work restriction clauses. 386 H.S. 
at 644-45 n.38. 


(Footnote 56 continued) 

it left the hatch. It may be removed by 
the consianee or his agent, without addi¬ 
tional handling, unless deoalletizinq is 
ordered or sorting is required b v the 
empl oyer prior to s ucK remova l". After 
cargo has been Placed on the dock after 
discharge from the vessel, any movement 
of the cargo to a railway car, anv sorting 
on the dock and any building of loads on 
pallet boards o n t he dock shall bo done 
bv lonqshoremen. This will permit the 
teamsters to load their trucks piece from 
cargo boards after longshoremen have broken 
down niles and set loads to the tailgate, 
floor or loading platform. See exhibits 
2-G-13 S, 14, Case No. 21-^C-1 326 , 208 PLPR 
No. 130. 


57/ 208 NLRB at 966, 85 LRRM at 1302. See 201a. 





The Cal Cartaae case is thus on all fours with the 
oresent one and establishes a leoal perspective, bolstered 


by the enforcement decision of another circuit, bv which this 
Court may view the instant case with profit. From that view¬ 
point, it is clear that the Board has followed consistent and 
correct leoal principles in both cases. 

CONCLUSION 

For all of the above reasons, intervenor CFI respect¬ 
fully reauests this Court to affirm the decision and enforce 
the order of the NLRB below, on the basis of the substantial 
evidence there established as well as the MLPB's correct 
interpretation of the relevant law. 

Dated: Februarv 23, 1976 


Respectfullv submitted. 




STFPTOF & JOHNSON 

Attornevs for Intervenor Consoli¬ 
dated Fxnress, Inc. 

1260 Connecticut Avenue, M.w. 
Washington, n. c. 20036 
(202) 223-4800 







ADDENDUM A 


Selected Freight-All-Kinds Tariffs Applicable to 
Consolidated Containers, 1958-1968. _ 


Pan-Atlantic Steamship Corp. 
Sea-Land of Puerto Rico 
Sea-Land Service, Inc. 
Sea-Land Service, Inc 
Sea-Land Service, Inc. 
Sea-Land Service, Inc. 
Sea-Land Service, Inc. 


July 16. 1958 
June 9, 1960 
October 19, 1962 
June 5, 1963 
November 22, 1965 
March 15, 1968 
August 27, 1968 
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PAN-ATLANTIC STEAMSHIP CORPORATION 


OUTWARD 

FREIGHT TARIFF IJo. 2 


COMMODITY RATES (Continued) 


SECTION 3 


In Cents 


FREIGHT, ALL KINDS (Except as noted), in nixed trailer loads, 
when loaded in carrier's trailers by shipper and unloaded from 
carrier's trailers by consignee, m ovin g Tinder a shipper's load 
and count bill of lading, subject YEo’^Ig'/^s '*??“ jj, (3 7 


Note 1 + Freight must consist only of consblTtlSf'ea' 
load shipments, each of which individuall; 
pounds or less. 

Note 2: Household goods, office furniture and fixtures, or per¬ 
sonal effects included in a shipment, shall not exceed 
10 per cent of the total weight or total cubic measure¬ 
ment (whichever is smaller) of the entire shipment. 

Note 3: No freight may be included in shipments which is pro¬ 
hibited by law, or by the provisions of this tariff or 
Tariff FIB- F No, 4 . 

Note 4: Maximum weight loaded in any one trailer shall be f*3+E3 
pounds. REDl; 


weighs 15,CC0 


OFFICE 


Subject to prior arrangements with the carrier 
following provisions will apply: 


At Origin: Trailers shall be removed from the termi/ul 
of the carrier at Pore. Newark, N.J. by the shipper'ifbr 
loading at shipper's expense and risk. Shipper shall 
assume full responsibility for the safety of trailers 
and chassis while in hi3 possession, and for the safe 
return of trailers and chassis to said terminal in a 
clean and sound condition. 


At Destination: Trailers shall be removed from the 
terminal of the carrier at San Juan, P.R., Ponce, P.R 
or Mayaguez, P.R. (as billed) by the consignee for 
unloading at consignee's expense and risk. Consignee 
shall assume full responsibility for the safety of 
trailers and chassis while in his possession and for 
the safe return of trailers and chassis to said 
terminal in a clean and sound condition. 


Each trailer removed from carrier’3 terminal will be 
furnished with chassis without additional charge by 
the carrier, but shipper and consignee shall furnish 
his own tractor. 


ISSUED 


Issued ; 3y W. C. Famell, Jr., Traffic Manager 
Foot of Dorcmus Avenue 

Port Newark. N.J. 


lanation of Abbreviations and Reference Marks, 3ee Page No. 5 

































Outward 

ht Tariff I.'o. 2 


PAN-ATLANTIC 3TZ.VI13HIP CO.lPOilATION Original Pays Ho. 120 

FIB - F No. 3 


SECTION 3 


COMMODITY HATES (Continued) 


1 


UT, ALL KINDS , (except as noted) in nixed trailer 

loads when loaded A n carrier's trailers by shipper and unloaded 
carrier 1 s trailers by consignee, .".ovmp ur.n :r a shipper's 
^M) ar.d count bill of ladin subject to ..ot^^l „2^3^ 3 

P> 8 and ?• ( c0ntinu3d ) ^A^UC.! 

II 



< V-$ 


The per trailer charge will oe nude for each trailer re¬ 
moved from the carrier's terninal for loading, except 
tnat ’.’here .wore than one trailer is uses, overflow . 
freight loaaed in the last trailer HI be cnarped for 
at tr.e rate applicable to the actual weipht or measure¬ 
ment thereof (whichever is higher) subject to a maximum 
of cOOOO cents for twe last trailer. Snipper snail fur¬ 
nish weights ana measurements on all packages loaded in 
th» ''ast vehicle otherwise the regular per trailer •** -- - tr. i v •* 

chir^ snm apply. RFlUll.’!OFFICE 

hot applicable cn refrigerated sarro jt on C-reo { J>jL I i T3 

cuirinm controlled temperature... 


Upon requast. , 3 nip? si* snsll I urnish io c.irr- 2 r *1 rnani*^. . 
f»st for >n ch trailer loaded wi.ien shall show by indi¬ 
vidual shi cm eats the conr.iouit", the n-imber of eacka-es 
and the ei-ncs and dimensions of each such package. 

The carrier's liability will be limited to 3500.00 per 
trailer where the ? er trailer :har ;e is assessed, -ill 
of Lading will bear notation reauinc: 

"Shipper hereby agrees that earrier’s liability io 
limited to .>500.00 with respect to tue entire contents 
of each trailer, except \.nen snipper declares a higher 
valuation ana shall have paid additional freight on 
such declared valuation as provided in Item 1 of 
Sen eral Hules and we pulaticns e 


cV'V 


ISSUED: July 16, 1958 


EFFECTIVE: July 21, 1958 


Issued by 1. rarnell Jr., Traffic Ilana^er 
root of Do renal s Avenue 
Port Newark, N. J. 


Port Newar<, ... J. 

Explanation of Ab. r :viations and iteference *<irks, see Paipe I.o. 5 
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OUTWARD 

FREIGHT TARI FF NO. 2 
ECTIOH 3 _ 


k . " w~ _ 

- -- SEA-LAND OF PUE RTD RICO 

DIVISION OF SEA-LAND SERVICE, INC. 

FM3-F No. 3 

(Pan-Atlantis Steams hip Corporatio n FH3-F Series) 
COMMODITY RATES (Continual 


2nd Revised 
Cancels 
1st Revls.d 


SriGHT. ALL kinds lUc.pt noted) in ais.fl "trai lor loads, .n.n^ load.d ia carn.r*. «rai 
* Shinn. r and unloadad from carrier's trailers by consignee, coving under a »"Ippsr s load 


I L 3 h| DD ,r and unloadad from carrier's trai lars by consigns., coving 

fe, “sr»m S .0 1,2.3,'=,5. •*-. 7.8.9 >;< 10 !«•< 

Item 34). A(For tns purposes of this entry, each on.-th.rd of a single trailer ahall consjs 

I f that space from floor to ceiling aeasuring eleven feet, si* and cn.-half inches (I i 
unnlng feet). 

*For each one-third of a single trailer or fraction thereof (but not exceeding two-third. 
■ of a single trailer) .•••••••••••••*** 


■^Exceeding two-thirds of a single trai ler # per trai ler.* # # * 

I t. I: Freight must consist only of consolidated less-than-truck-load hipm.nts, each of 
which Individually weigh 15,000 lbs. or less. 

t. 2: Household goods, office furniture and fixtures, or personal effects included in 
a shipment, shall not exceed 10 percent of the total weight or total cubi- 
neasurement (whichever is scalier) of the entire shipment. 

.te 3’ No freiqht cay be included in shipments which is prohibited by law, or by the pro- 
visions Of This tariff or Tariff FM8-F no. 4 *1 Pan-At.antis St.apsh.p Corpcrat.on 
FM8-F 3eries). 

its 4: Maximum weight loaded In any one trailer shall be 44,000 pounds. 

dte 5: Subject to prior arrangements with the carrier, the following provisions will apply: 

AT ORIGIN* Trailers shall be removed from the Terminal of the carrier a * .he 
ehippe ' r Hfor loading at shipper's «p.n« and risk. Shipper shall assume fell re¬ 
sponsibility for the safety of V-silers and chassis while .n his possession, and 
for the safe return of trailers and chass.s »o said termmal In a clean and sound 

condition. 

AT DESTINATION; Trailers shall be removed from the terminal of the :*r.-^ar at^ 

San Juan, P.R.', Ponce, P.R. or Mayaguei, P.R. (as billed) by the eonsigre. 
unloadino at consignee's expense and risk. Consignee ahall assvae full re- 
sponsiblllty for the safety of trailers and chassis while Ir. his and 

for the safe return of trailers and chassis to said tormina, i . a ..*an and 

sound condition. 

Eash trailer removed from carrier's terminal will be furnished wit" 

w.thout additional charge by the earner, but shipper and cons.gnee snal - - 

nish his own tractor. 

(Item continued on Page 120) _____ 


c £ 

• *** 

« 


l r 

f y * 


Gat» — 

♦A*** Reference 

1 j**^vords "at 

| 

made to Note 
Port Newark, 

[issue0: JUNE_3. 

I 960 _ 


■ 

U‘i 


Page 119 
Page 119 


fn Centa 
Each 


30042 Joh 12 
rr-CRM. 


trt ectjjvej _jui .y n f 1960 __ 

I33UE0 erf "eTi.CORNELL, TRAFFIC MANAGER 
FOOT OF 0CREMU3 AVENJE 
POST OFFICE BOX 2')0 
NEWARX^hEW JERSEY _ 
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V. 


OUTWARD 

FREIGHT TARIFF NO. 2 
SECTION 3 


r : ' 3 J , , I 

SEA-LANO OF PUERTO RICO 
DIVISION OF SEA-LAND SERVICE,INC. 

FHB-F Ho. 3 

(Fan-Atlantic Steamship Corporation FHB-F 3 o r I • s) 
COMMODITY RATES(Continusd) 


2nd Rsvlssd Pags Ho. 120 
Caneata 

1st Ravi sad Page No. 120 


I FREIGHT,ALL NINOS, (Except aa notad) in mixed trailer loads, -hen loadad n carr.ar s .. *' b * sb ‘ ^ 
and unloaded from carrier's trailers by consignse, moving under a shipper s load and co “ nt b 11 ' 3 * 

(Subject to Nates I, 2, 3, 5, <4***. 7, 8, 9 »"<» ( Not * ub J« ct t0 lte " 3 4, ‘ (Conti -tad) 

I U m * 

Note 7: Not applicable on refrigerated cargo or on cargo requiring controlled temperatures. 

I Koto 8: Upon request, shipoer shall furnish to carrier a manifest for each trailer loadad "JjJ _!??!! of°each 
by individual shipments the comm.'dlty, the number of packages and the weights and dlmens.ons of each 

such package. 

I Note 9: The Carrier's liability will be limited to $500.00 per trailer where the par-trailer charge is 
assessed. Sill of Lading will bear notation reading: 

-Shipper hereby agrees that carrier's liability is limited to 4500-00 with respect to the 

I entire contents of each trailer, except when shipper declares a highsr *aluat.on *?„*!*! a j! 

paid additional freight on such declared valuation as provided in Item I of General Rules and 

Regu lat ions." 

Note 10: General Conditions : 

1 (a) Except" as otherwise provided, carrier's responsibility for cargo loaded In Its trailers 
shall not commence until such trailers are returned to carrier's terminal and a 
receipt given therefor, and carrier's responsibility shall cease upon .acceptance of 
such trailers by consignee at carrier's terminal. 

(b) In removing trailers and chassis from carrier's terminals, the responsibl ’' ]' 01 . 

shipper or consignee for such trailers and for chassis shall include but not Abe hmi.ert 
to, public liability, including property damage and personal injury or 3jc; > . 

damages as may be caused in the operation of such trailers and chassis while in possession 
of the shipper or consignee. 

(c) Reference in this item to shipper and/or consignee, shall include their authorized 

representatives or agents. _____ 


<~A(v -..€LD 

tsy 


KS9 


3fi042 Juft i(;‘ 



♦4*** Reference made to Note 6 ELIMINATED. 
♦4***® Matter formerly shown ELIMINATED. 


I33UE0: J UNE q. n6sL 


rrr.TRM. 


' I 


EFFECTIVE: JULY II, I'JbO __L____ 

T. I. CORNELL, TRAFFIC MANAGtR 
FOOT OF OOREMUS AVENUE 
POST OFFICE BO* 290 
NEWARK. NEW JEH3EY __ 
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OUTWARD 

I till TARIFF KO. 2 


QTr~:,—!/\r- E11JE 

SEA-LAND SERVICE, INC. 

Puerto Rican Olvlaion 
• FMC-F No. ) 

(Pan-Atlantic Steamship Corporation fnC-F Series) 


IJth Revised Page 119 
Cancel* 

|«.M> Revised Pag* 119 


COMMODITY RATES (Continued) 


TL, in TL, Mlnlaua 
Cent* Per Weight In 
100 lb*. Pounds 
(except as noted) 



F 


~ ... (ficeot as noted) in mixed tra I lerloads, when loaded In carrier'* 

s sifnir -- 

nust j„ turn be comprised of consolidated merchandise mad* of 

component lots, which If shipped separately would be 

leas-than-trai lerload quantities. Said component lots shall Indlvl 

, #t . 2 . s , :hi;^« , ;^:r::Ur , ;:;:s nam.d .. t h ,. 

.. on. ship er to on. consignee on on. bill of la ng and must . °*- 

prt-sod of not less than three different commod ties. Th. weighof 
^y single commodity shall not exceed seventy (7°) per cent ° f !*' 
total wiight of th. mixed shipment. Any article or group of article. 

• ,object to th. same generic classification and general commodity 

description in Section ) of this tariff shall for purpose* of this 
note be considered th. same commodity. Sh.pp.r must finish carr 
, complete list of th. contents of each trailer and show separately 
th. number of packages, description of goods and gro..-..gtof 
each article. Upon request shipper must furnish copy of Inland 

carrl«r'a freiQht bill# ' . 

sot. )- Household goods, used office furniture and fistur.., or 

effects included in a shipment shall not e«c..d ten (10) per cent 
of th* total weight of said shipment. 

Not. 4 - Refrigerated cargo or cargo requiring controlled *• m ****'* , “^* 

t.ction, or freight which .. prohibited by law or b, the provisions 
of this tariff or Tariff FMC-F No. 4 (Pan-At I ant IC Steamship 
Corporation FMC-F Series) or articles of extraordinary value, euch .. 
works of art, jewelry, antiques, deeds, drafts, etc., may no * 
included under rates named in this provision, 
sot. 5 - Any shipment, not conforming in their entirety to pro.I.I on* oT 
this i tern slit 11 be subject to th. application of epedflc commodity 
rates a* ham*. in Section ) of this tariff. ... 

Not. 6 - Pickup service at point of origin and delivery e.r.lce at point of 
destination as described in Freight Tariff No. 3. THC-F No. 4 
(Pan-Atlantir 3tsaa.ai.ip Coronr -il0 n FmC-F Series) will not be 
available to shipments moving under this provision. 


(T) 60000 

tralli 

8 375 
335 
275 


cent, per 
r 

22,000 

90,000 

40,000 



I J 


:r, ■ v*f.’•«/•* 

Ihi. rat. expires A Nov. 2, I9&2 after which rate, b.erlng © reference ‘ul 11 apply.’' 


^9- 


^ - These rates become effective A Nov, 3, 19^2. 




- Issued on not i.s, than on. day', notic. authority Federal Marl t l-.Co-l.. Ion 

. - .. m/\aC a a. r 1 • r Jr 


K 


Peroianon No. 4046-R 

Octeber 19 , 1982 



•EFFECTIVE! Octegidr-24; 1^62- 

J- * w. * - * * • • 

ISSUED BY: J. F. SNAfUtt, TRAFFIC 
FOOT Of OOKfMtO AVENUE 
POST OFFICE BO* 290 
ME WAR*, NEW JERSEY 


MANAGE it 


I'planatiun of Heferenco Marks end Abbrovi a.ions. See Peg* J. 

r * cl,Bn No. 467 . 
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Stft-LA.VO^SlRVld', If.t 

Puerto Rican Oivision 


OUTWARD 

WEIGHT TARIFF NO 


Cancels 

iath Revised Page 119 


Tl, In 
Cents Per 
too Lbs. 


EIGHT, ALL KINDS ( ExCEPD^y f ^7F 


_ ..IN MM'.D .r~Att.t--il-.AUS, WHEN LOAD 

AILERS by shipper or his agent and unloaded from carrier's trailers 

HIS AGENT AS PROVIDED IN I TE .1 NO. 32, (ITEM NO. 34 NOT APPLICABLE) 

See Notes i through 03 inclusive . 


■ For the purposes of this provision, each trailerload of goods tendereo 
carrier shall be cons dereo as an individual shipment. Each shipment 

MUST IN TURN BE COMPR SED OF CONSOLIDATED MERCHANDISE MADE OF 
COMPONENT LOTS, WHICH IF SHIPPED SEPARATELY WOULD BE CONSIDERED AS 

less-than-trailerload Quantities. Said component lots shall indivi¬ 
dually WEIGH 15,000 LBS. OR LESS. 

Each shipment tendered under rates named in this item must move from 

ONE SHIPPER TO ONE CONSIGNEE ON ONE BILL OF LAD'NG AND MUST BE COM. 
PRISED OF NOT LESS THAN THREE DIFFERENT COMMODITIES. ThE WEIGHT OF 
ANY SINGLE COMMODITY SHALL NOT EXCEED SEVENTY (70) PER CENT OF THE 

total weight of the mixed shipment. Any article or group of articles 

SUBJECT TO THE SAME GENERIC CLASSIFICATION AND GENERAL COMMODITY 
DESCRIPTION IN SECTION ) OF THIS TARIFF SHALL FOR PURPOSES OF THIS 
NOTE PE CONSIDERED THE SAME COMMODITY. SHIPPER MUST FURNISH CARRIER 
A COMPLETE LIST OF THE CONTENTS OF EACH TRAILER AND SHOW SEPARATELY 
THE NUMBER OF PACKAGES, DESCRIPTION OF GOODS AND GROSS WEIGHT OF 
EACH ARTICLE. UPON REQUEST SHIPPER MUST FURNISH COPY OF INLAND 
CARRIER'S FREIGHT BILL. 

household goods, used office furniture and fixtures, or perso>ial 

EFFECTS INCL"OFn IN A SHIPMENT ShALL NOT EXCEEO TEN ( 10} PER CENT 
OF THE TOTAL WEIGHT OF SAID SHIPMENT. 

Refrigerated cargo or cargo requiring controlled temperature pro¬ 
tection, OR FREIGHT WHICH IS PROHIBITED BY LAW OR BY THE PROVISIONS 
OF THIS TARIFF OR FREIGHT TARIFF No. 7, FMC-F NO. J OR ARTICLES OF 
EXTRAORDINARY VALUE, SUCH AS WORKS OF ART, JEWELRY, ANTIQUES, DEEDS, 
DRAFTS, ETC., MAY NOT BE INCLUDED UNDER RATE3 NAMED IN THIS PROVISION. 
Any SHIPMENTS NOT CONFORMING IN THEIR ENTIRETY TO ThE PROVISIONS OF 
THIS ITEM SHALL BE subject to t-e application OF SPECIFIC COMMODITY 
RATES AS NAMED IN SECTION 3 OF THIS TAP IFF. 

Pickup service at point of origin as described in Freight Tariff 
No. 7, FWC-F No. 3 WILL NOT be AFFORDED SHIPMENTS MOVING UNDER THIS 
PROVISION. 

Delivery service of shipments to destinations in Puerto r.co will 
BE AFFORDED TO POINTS ZONES I, lA AND 2 ONLY, AS DESC D I BED IM 
Freight Tariff No. 7, FNC-F No. 3 ; provided, however, tha- eac- 
Shipment shall be delivered to one consignee ft a single pifce 

OF DELIVERY. 

Subject to maximum charge of $ 336.00 per trailer, wharfage impost 
AND HANDLING CHARGES (aRRIMO CHARGES) INCf-OED. 


J. F. S.ARKIY, IKAII IL MANAOIK 
FOOT OF UGKIMUS AVI fill 
POST OFFICE (I 0 X 290 
MWARK, NiW JIUMY 

































For Explanation of H l fe s and •‘•biiR. viat .ons, sel j. 

CfiWBf r i ion NO. liV"' 


ISSlED: fJ.VLr-WEi; 22, I £' EFFECTIVE: LECEIEiER 27, 1565 

ISjIEO BY: J. F. SHARKEY, TRAFFIC MANAGER 
POST OFFICE BOA |050 
ELIZABETH, NEW X HSEY 


OITT.IARO 

FRE I OH TARIFF NO. 2 


\ „ a j w s - - - -•-* 

SEA-l/'MD SERVICE , IRC. 

PUERTO RICAN DIVISION 
FMC-F NO, 3 

(Pan-Atlantic Steamship Corporation FMC-F Series) 


24ut r.tviOED Page 119 
Cancels 

2?ko PcvISED Pacc 119 


s .- CT10f; 3 CPMHODI TY RATES (Continued) _ 

ALL KINDS (Except as noted! in mixed tpailerloaos, when loaded in carrier -> 
TPAILERS BY SHIPPER or his a sent, except as Provided in NOk. 5, A-.D irXOADEP FTC 
carrier’s TRAILERS OY CONSISNEE OR HIS A GENT AS PROVIDED IN ITEM NO. 53° SEA-LAND 
Freight Tariff No. 7 -A, FNC-F No. iO (item No. 670 Sea-Iand Freight Taritf ,;d. 7-A. 

FMC-F No. iO not applicablE), (See NOTtS 1 through B). 

NOTE 1 - For the purpose of tmisaprovision each trailerloao of cocos tendered 

CARRIER SHALL BE CONSIDERED AS AN INDIVIDUAL SHIPMENT. EACH SHIPMENT MUST 
IN TURN BE COMPRISED OF CONSOLIDATED MERCHANOI S£ MADE OF COMPONENT LOTS, 
WHICH IF SHIPPED SEPARATELY WOULD BE CONSIDERED AS LESS-THAN-TRA ILERLOAD 
QUANTITIES. Said COMPONENT lots shall individually WEIGFTT 15,000 LBS. OR 

NOTE 2 - Each shipment tendered under rates named in this Item must be comprised 

OF NOT LESS THAN TIHEE DIFFERENT COMMODITIES. ThE WEIGHT OF ANY SINGLE 
COMMODITY SHALL NOT EXCEED SEVENTY (70) PER CENT OF THE TOTAL WEIGHT OF 
THE MIXED SHIPMENT. ANY ARTICLE OR CROUP OF ARTICLES SUBJECT TO THE 5~ME 
GENERIC CLASSIFICATION AND GENERAL COMMODITY DESCRIPTION IN THIS TARIFF 
SHALL FOR PURPOSES OF THIS NOTE BE COISIDEREO THE SAME CO"MOOITY. 

Shipper must furnish carrier a complete manifest of the contents of each 
trailer and show separately the number of packages, description OF GOODS 

AND CROSS WEIGHT OF EACH ARTICLE. UPON REQUEST SHIPPER MUST FURNISH COPY 
OF INLAND CARRIER’S FREIGHT BILL. 

NOTE 3 - Refrigerated cargo or cargo requiring controlled temperature protection, 

OR FREIGHT WHICH IS PROHIBITED BY LAW OR BY THE PROVISIONS OF THIS TARIFF 

or Sea-Land Freight Tariff no. T-A, FMC-F No. iO or articles g- 

EXTRAOROINARY VALUE, SUCH AS WORKS OF ART, JEWELRY, ANTIQUES, LEEDS, 

DRAFTS ETC., MAY NOT BE INCLUOEO UNDER RATES NAMED IN THIS PRO/ISION. 

NOTE 4 - Any shipments not conforming in their entirety to the provisions of ’mis 

ITEM SHALL BE SUBJECT TO THE APPLICATION OF SPECIFIC COMMODITY PATES AG 

named in Section 3 of this tariff. r„«. ^ t« 

NOTE 5 - Pickup service at point of origin as described in jea-Land Freight . iff 

No. 7-A, FMC-F NO. 10 WILL NOT BE AFFORDED SHIPMENTS MOVING UNDER THIS 
PROVISION. . 

NOTE 6 - Delivery Service of shipments to destinations in Puerto Rico will be 

afforded to points in Zones i, iA, 2 and 3 only as proviced in Sea-Land 
Freicht Tariff No. 7-a, FMC-F no. iO; provided, however, that each 
SHIPMENT SHALL be DELIVERED TO a SINGLE PLACE OF DELIVERY. (857) 

NOTE 7 - Carrier’s liability will be limited to $500.00 per trailer except when 

Shipper DECLARES a HIGHER VALUATION AID Shall HAVE PAID ADDITIONAL ChA GE 
ON SUCH DECLARED VALUATION AS PROVIDED IN ITEM 590, SEA-LANO FREIGHT 

Tariff No. 7-A, FMC-F NO. iO. c . 

NOTE 8 - UPON PRIOR REQUEST OT SHIPPER AND WHEN TERMINAL SPAtE IS AVAILABL E, 

CARRIER AT ITS ORIGIN r ERM|NAL, WILL RECEIVE AND COfS.ikHT.AFE INDIVIDUAL ^ 
SHIPMENTS SUBJECT TO THE FOLLOWING - . _- 

A. Services: 

(1) Component lots will be received, consolidated and loaded into 

SEA-lAFC TRAILERS ANO FORWAROEO ONLY IN TRAILERLOAO LOTS.f. __ 

(2) Freight will be meld for consolidation not longer than^thREe 
working days. 

( 3 ) Carrier will prepare a manifest listing the contents of each 
trailer. 

(«) Cappiep does not hold itself out to load BY CONS I CXjEE , MA^KS, 

SUB-CONS I CNEES or to perform any pre-sort of segregation of cargo. 

0 Chap 'iES! 

( 1 ) For performing consolidation service - $.50 per iOO lbs. ^ 

( 2 ) For preparing trailep manifest as wovioeo in a ( 3 ) above <3**^ 

LAC M 

C. Consolidation services provided top in this Note will oe afforded only 
TO SHIPPERS who own or beneficially own the cargo to BE -ONSOLIDATEO. 


$800.00 PER traii 











SEA-LAND SERVICE, INC. 25th Revised Page 115 

OUTWARD PUERTO RICAN DIVISION Cancels 

'REICIIT TARIFF NO. 2 FMC-F NO. 3 24th Revised Page 119 

(Pan-Atlantic Ste amsh i p Corporation FMC-F Series) ___ 

ECTION 3 — COMMODITY RATES (Continued)__ 

TTHk 1 COMMODITY 


FREIGHT, ALL KINDS (Except as noted) in mixed trailerloads, 
when loaded in carrier's trailers by shipper or his 
agent, except as provided In NOTE 8, and unloaded Iron 
carrier's trailers by consignee or his agent as provided 
in Item No. 530 Sea-Land Freight Tariff No. 7-A, FMC-F 
No. 10 (Item No. 670 Sea-Land Freight Tariff No. 7-A, 

FMC-F No. 10 not applicable). (See NOTES 1 throug h 8). .^$765.00 per trailer 
:OTE 1 - For the purpose of this provision each trailerload of goods tendered carrier 
shall be considered as an individual shipment. Each shipnent must in turn be 
comprised of consolidated merchandise made of component lots, which if shipped 
separately would be considered as less-than-trailerload quantities. Said component 
lots shall individually weigh 15,000 lbs. or less. 

COTE 2 - Each shipment tendered under rates named in this Item naist be comprised of 
not less than three different commodities. The weight o£ any single commodity 
| shall not exceed seventy (70) percent of the total weight of the mixed shipment. 

Any articLe or group of articles subject to the same generic classification and 
general commodity description in this tariff shall for purposes of this note be 
considered the same commodity. Shipper must furnish carrier a complete manifest of 
the contents of each trailer and show separately the number of packages, 
description of goods and gross weight of each article. Upon request shipper must 
furnish copy of inland carrier's freight bill. 

NOTE 3 - Refrigerated cargo or cargo requiring controlled temperature protection, or 
freight which is pronibited by law o r by the provisions of this tariff or Sea-Land 
Freight Tariff No. 7-FnNo.^TTT ^TVrticles of extraordinary value, such as 
works ai»a7t, TTe’3eifr7, ^<maqu^ , _ iSmi^draf ts, etc., may not be included under 


works a j% y , T^e^ejfry, '^tlou^s^ 

ratesfnamcj5.»\rl thii^ffrb^ftion. 

NOTE 4 ^Tlny shipment:, p cf ^minjL in their entirety to the provisions of this 
Item shall be, cii ^fet^ V--^-?apptication of specific commodity rates as named in 
Section 3 of this,rCpr£fft^bu ~ 

NOTE 5 - Pickup In 1' i i 1 1 | h 11111 i 1 1 ' ii \ n ‘ n as described in Sea-Land Freight Tariff Nc 
7-A, FMC-F tun 1C will not be afforded shipments moving under this provision. 

J0TE 6 - Delivery Service of shipments to destinations in Puerto Rico will be 
afforded to points in Zones 1, lA, 2 and 3 only as provided in Sea-Land Freight 
Tariff No. 7-A, FMC-F No. 10; provided, however, that each shipment shall be 
delivered to a single place of delivery. (857) 

OTE 7 - Carrier's liability wiLl be limited to $500.00 per trailer except when 
shipper declares a higher valuation and shall have paid additional charge on such 
declared valuation as provided in Item 590, Sea-Land Freight Tariff No. 7-A, FMC-F 

No. 10. _ .. , - - - 

(For NOTE 8 see page l19-A) 

A NOTICE: NOTE 8 has been transferred to Original Page 119-A. 



ISSUED BY: A D. T. EVANS, JR., TARIFF PUBLISHING OFFICER 
POST OFFICE BOX 1050 

ELIZABETH, NEW JERSEY 07207 _ 


















SEA-LAND SERVICE, INC. 

OUIVARD PUERTO RICAN DIVISION 

REIGHT TARIFF NO. 2 FMC-F NO. 3 Original Pagi U9-A 

(Pan-Atlantic Steamship Corporation FMC-F Scries) 
r SECIlOJ 3 ' COMMODITY RATES (Continued) 

■OIE 8 • Upon prior request oi shipper and when terminal space is available, carrier 
B at its origin terminal, will receive and consolidate individual shipments subject 
to the following: 

■ A. Services: 

P (1) Component lots will be received, consolidated and loaded into Sea-Land 
trailers and forwarded only in trailerload lots. 

1 (2) Freight will be held for consolidation not longer than three working days. 
(3) Carrier will prepare a manifest listirfg' , th*j-/cootents of each trailer. 

(4) Carrier does not hold itself out to ;Cjqrks, 

I sub-consignees or to perform any pre-sort o fs egr e ga ^ibm o£ cargo. 

3. Charges: y —''■'«< 

(1) For performing consolidation service - $ ^ ^ 

(2) Ft* preparing trailer manifest as provid^ in A each. 

1 C. Consolidation services provided for in this Xnt:? ^J" H b^ af.fprdeaoTtFy to 

.t. i _... ..i___u_.ci.j.ii..______ i_ 


shiopers who own or beneficially own the cargo to be cons 


Charges: 


NOTE 8, shown above has been transferred fj.om 24th Revised Page 119. 




(SUED: MARCH 15, 1948 


EFFECTIVE APRIL 15, 1968 


ISSUED BY: D. T. EVANS, JR., TARIFF PUBLISHING OFFICER 
POST OFFICE BOX 1050 
ELIZABETH, NEW JERSEY 07207 


/ 















OUTWARD 

FREICHT TARIFF NO. 2 


} . ir^TT \ 

PUERTO RICAN DIVISION 
FMC-F NO. 3 


(Pan-AtLantic Steanshl p Corp o ration FMC-F Series) 


26th Revised Page II* 
Cancels 

25th Revised Page lIS 


tL 
NO. 


-—— COMMODITY 

A KATE 

FREIGHT, ALL KINDS (Except as noted) in mixed trailer load 3, 
when loaded in carrier's trailers by shipper or his 
agent, except as provided in NOTE 8, and unloaded from 
carrier's trailers by consignee or his agent A**,A(Itcm 
560, Sea-Land Freight Tariff No. 7-B, FMC-F No. 16 not 
applicable) (See NOTES 1 thru SO).(1207) 

T 

$765.00 per trailer 

«.-■* \ _• 

1 . 

t rndcri-d c’.n rierl 


snail oe cuubiuuicu uu uiuiv*.uua*. - 1 - — 

comprised of consolidated merchandise made of component lots, which if shipped 
separately would be considered as less-than-trailerload quantities. Said component, 
lots shall individually weigh 15,COO lbs. or less. 

NOTE 2 - Each shipment tendered under rates named in this Item must be comprised of 
not less than three different commodities. Hie weight of any single commodity 
shall not exceed seventy (70) percent of the total v;eight of the mixed shipment. 

Any article or group of articles subject to the same generic classification and 
general commodity description in this tariff shall for purposes of this note be 
considered the same commodity. Shipper must furnish carrier a complete manifest o: 
the contents of each trailer and show separately the number of packages, 
description of goods and gross weight of each article. Upon request shipper must 
furnish copy of inland carrier's freight bill. 

NOTE 3 - Refrigerated cargo or cargo requiring controlled temperature protection, or 
freight ->hich is prohibited by law or by the provisions of this tariff orASea-Land 
Freight Tariff No. 7-3, FMC-F No. 16 or articles of extraordinary value, such as 
I verka of art, jewelry, antiques, deeds, drafts, etc., may not be included under 
rater named in this provision. 

NOTE 4 - Any shipments not conforming in their entirety to the provisions of this 
Item shall be subject to the application of specific commodity rates as named in 
Section 3 of this tariff. 

NOTE 5 - Pickup service at point of origin as described inifiea-Land Freight iantt *>■ 
7-6, FMC-F No. 16 will not be afforded shipments moving under this provision. 

NOTE 6 •• Delivery Service of shipments to destinations in Puerto Rico will be 
afforced to points in Zones 1, 1A, 2 and 3 only as provided inASea-Land Freight 
Tarifl No. 7-B , FMC-F No. 16; provided, however, that each shipnent shall be 
delivered to a single place of delivery. 

NOTE 7 - Carrier's liability will be limited to $500.00 per trailer except when 
shipper declares a higher valuation and shall have paid additional charge on suth 
declared valuation as provided inA Item 50, S ea-Land Freight Tariff No. 7-B, FMC-F 

16. ___ ^rfrTig s^______—-! 

A (Notes LIU-A ) 

•** Reference to Item 530 Sea-Land <\ 7 " A * FMC * F No ’ l0; 

MI NAT ED: No further application. u 

nv /win oo nr.fl 


** Rcfc 
ELIM 


ij AUG 28 I960 V\ 

e-iwu o* /^J 

v Dcm*-.lic l -v il-lor, 

\ feCcrit M iNliiJW AJ 

EFFECTIVE: 




AUGUST 27, 1968 
ISSUED BY: 


OCTOBER L, 1%« 


ISSUED BY: D. T. EVANS, JK., TARIFF PUBLISHING OiFICLR 

POST OFFICE BOX 1050 

ELIZABETH, NEW JERSEY 07207 __ 

^plattatiar. c f. Abbreviations - and Reference Mark:, see page 5. 
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OUIVARD 

REICUT TARIFF NO 


i^qr 1 ^l« lst Revised Page U9 " A 

PUERTO RICAN DIVISION Cancels 

FMC-F NO. 3 


ilTcTION 3 

lOTE 


(Pan-Atlantic Steamship Corporation FMC-F Series) 
--—- - —.---.- (Continued) 


V- * v» 

Original Page 119-A 


COMMODITY PAT: 


- ---——-- —chi nriT and when terminal space is available, carrier 

“ “ t ; U 0 'r.i I S.SS:“« , l receive end console individual S hip«c„ tS subject 

to the following: 

*' (1)' Cocpon.nt lots will be received, consolidated and loaded into Sea-Land 

r ii lor v and forwarded only in traile' Load lots. . , 

(2) Freight will be held for consolidation not longer than three workingdays. 
(3 Carrier “ill prepare a manifest listing the contents of each tra^ 

(4> Carrier does not hold itself cut to load by consigneeymrl^J.- 
' sub-consignees or to perform any pre-sort of segre^^ >£ c*irgo. 

(O For performing consolidation $3.50 each. 

C g^Sdlt^ ^s^r^erf^i/tto will he afforded only to 

shippers who own or beneficially own the cargo to bec onsolidatod.- 

,.._ P o „, r , ..ill aLso apply on mined trailerload shipments of articles named in 
!-0 Sotc l5 or »ixed tratlerlclds of articles naned In Note 10 and other article, 
not named therein; also on mixed trailerloads of articles named in Note 11, or 
mixed^ra tier loads of articles naned in Note 11 and other arttcles not naned 
therein subiect to the following. « r t-v»o 

*• ^Erii 

considered as different. _ « «i 

The provisions of Note 1 requiring that "said component lots shall 
individually weigh 15,000 lbs. or less" will not apply m connection 

^c'lrioit'fNotellkiktng ^t "the weight of any «**££*«* 
Sail not exceed seventy (70) percent of the total weight of the mixed 
shipment" will not apoly on commodities Listed in Notes 10 and 11, but 
lieu thereof, no single commodity may exceed seventy (70) percent o 
total volume of the container or trailer used. 


B. 


C. 


NOTE 10- Electric 
Baby Dishes 
Blenders 
Can Openers 
Cigarette Li 
Clocks 

Coffee Maker 
Coffee Urns 



RECLWSfl 

°,8 *25® 



-a w-A*-* 

'A t ‘ 3 ™V- v‘i.’-K.* 

^UliU. - J» -a 

Electrical v 

Fans -^.3X5V> 

Fire Starters 
Flashlights 

NOTE ll- Plastic Coated Wire Products 

Plastic Products and Materials, iI.O.S. 
Rubber Coods, N.O.S. 


Floor Polishers 
Food Cookers 
Griddles 

Grilles and Waffle 
Hair Curlers 
Hair Dryers 
Heaters 
Heating Pads 
Irons, sad 
Kettles 

Knives, slicing 


Manicure Sets 

Massagers 

Mixers 

Bakers Rotisseries 
Sharpeners 
Skillets 
Toasters 
Toothbrushes 
Trays, wanning 
Vacuum Cleaners 


(1207) 


ISSUED: AUGUST 27, 1943 


EFFECTIVE: OCTOBER 1, 1968 


-Iss ued by: d. t. evans, jr., tari ff publishing 

POST OFFICE BOX 1050 

ELIZABETH, NEW JERSEY 07207 _ 

•’or Expl.ma-iTop of Abbrt vi..tioas cud Referer.ca Mcrks # p. g« 
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ADDENDUM R 

I 


Excerot Front CEI's Brief to the NLP8 in the Proreedinqs 
Relow Dee lino With the Issue of CEI Status as Successor 
to VaJ-Baxt. * _ 



V 



46 




The Erroneous and Unsupported Rejection o_ 
CEI's Status as De Facto and De Jure 
Successor to Val-Baxt's Consolidation 
Busine ______ 


Seemingly intending to skirt the issue o^ the 

legal significance of the 25-year Val-Baxt/CEI tradition 

of uninterrupted freight consolidation and container work. 

Judge Ordman simply fails to recognize CEI as the de facto 

and de jur e successor to the consolidation business of 

Valencia-Baxt. "Applying the criteria for a finding under 

86 / 

Section 10(e) of the Act," Judge Ordman "doubt[ed] the 
sufficiency of the evidence to warrant a finding of successor- 
ship." ALJD at 16. At the outset, it is puzzling what Judge 
Ordman’s "criteria" would require for a finding of successor- 
ship, since he gave no clue as to his rationale. Throughout 
his opinion, he alludes to the continuity of consolidation 
operations between Val-3axt and CEI, and points out no 
facts which would indicate the absence of successorship. 

Thus, he concedes that in 1965, CEI "took over certain 
of the operations of a preexisting company, Valencia-Baxt, 
w hic h h^d_heenengage d for m a ny year s_pr_iQ£_thereto_in 
furnishin g the k in d of serv ices ch_Consol idated_rende£ed." 
ALJD at 16 (emphasis added). Moreover, CEI "was performing 


86/ Presumably, Judge Ordman meant to specify 5 8(e), 
than § 10(e). 


rather 


■■ 
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functions which had previously been performed by Valencia-Baxt 
at the time of the takeover by Consolidated and in substan- 

87/ 

tialiy the same manner." Id . 

This legal conclusion, which fails to recognize suc- 
cessorship and thus disregards at least 16 years of work 
history which follows from it, is wholly unsupported by 
any analysis of the evidence in the record, and must be 
rejected as clear error under any standards or criteria 
for successorship ever formulated by the Board. 

Valencia-Baxt maintained two distinct operations: 
a New York-Puerto Rico freight consolidation business and an 
intra-island Puerto Rico trucking operation. The President 
and Vice-President of Val-Baxt (Catinchi and Jacobs, respec¬ 
tively), retained sole operating responsibility for the con- 

88 / 

solidation business. As a result of a disagreement as 

to which element of the business should receive the greatest 
emphasis, the four stockholders of Val-Baxt (including 
Catinchi and Jacobs) decided to continue both operations, 
under separate corporate structures. Thus, Catinchi and 
Jacobs surrendered their shares in Val-Baxt, Inc., and in 


87/ On the other hand, Ordnan found that Twin, "unlike Con¬ 
solidated, did not take over the work of a former enterprise. 
ALJD at 19. 

88/ This discussion, and that which immediatly follows, is a 
summary of the uncontroverted testimony of Roy Jacobs. See 
CEI Tr., p. 152, ct seg. See also , pp. 10-14, supra . 
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return, obtained full authority over the established New 

York-Puerto Rico consolidation business. 

Operation of the consolidation business continued 

with out change . CEI became the formal successor to Val-Baxt’s 

NVOCC tariff before the Federal Maritime Commission, and 

assumed all liabilities of Val-Baxt's consolidation operations 

Val-Baxt's equipment lease with U. S. Trucking was assumed 

without modification by CEI. See CEI Exhibit P-7. This lease 

was later modified by letter agreement dated January 27, 1967, 

between Roy Jacobs of CEI and Percy Marcus of U. S. Trucking, 

which incorporated the terms of the previous lease. The 1967 

modification referred to the previous lease, which had been 

entered between Val-Baxt, Inc. and U. S. Trucking, as "our 

present contract." See CEI Exhibit P-3. 

CEI took possession of Val-Baxt's customer lists, 

and contracted for labor with the same trucking company, 

using the same employees affiliated with the same local union, 

90/ . , 

at the same location. Not one perso nnel ch angejresulted_ 

f rom the cha ng e in corporat e nam e i n 1965 . CEI continued 

Val-Baxt's consolidation operations at_the_same location. 

The only change in the consolidation business begun in 

1949 was that the enterprise became known as Consolidated 

Express, Inc. 

89/ CEI Ex. P-6. 

90/ See Marcus Affidavit, pp. 1. 4; McCarthy Affidavit I, 
p7 5; Mangan Affidavit I, pp. f“7. 
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In the CEI 10(1) proceeding. Judge Lacey not only 
indicated that the record would support a finding that CEI^ 
was the "de facto and de jure successor to Valencia-Baxt," 
but actually concluded, on the basis of the complete record 
on this subject, that Val-Baxt was "CEI's direct predecessor. 
364 F. Supp. at 226. In its brief to Judge Ordman, the I LA 
actually concedes that Val-Baxt was "the predecessor of 
Consolidated." ILA Brief to Judge Ordman, pp. 21, 9. More¬ 
over, in the Twin 10(1) proceeding, counsel for NYSA also 

apparently recognized CEI as the successor to the work tradi- 

92/ 

tion of Val-Baxt. In light of the facts, no other conclu¬ 

sion is possible. 

Under any standard or criteria for determining 
successorship applied by the Board or the courts in cases 
decided under Sections 8(e) and 8(b)(4) or any other sections 
of the Act, the facts summarized above would establish CEI 
as the successor to Valencia-Baxt. The Supreme Court has 
recently cautioned: 

Particularly in light of the difficulty of the 
successorship question, the myriad factual 


91/ 364 F. Supp. at 208, n. 2. 

92/ In his closing argument in the Twin 10(1) proceeding, 
counsel for NYSA sought to distinguish the Twin case from 
that presented by CEI on the basis of CEI s successorship 
to the long-term work tradition of Val-Baxt. Such a distinc¬ 
tion, of course, assumes recognition and acceptance ot th.>. t 
successorship — which was never controverted in the CEI pro¬ 
ceedings. See Twin Tr., pp. 227-29. In this regard, Mr. 
Lambos specifically noted that Twin did not present a ques¬ 
tion of concurrent work jurisdiction, as we had in C onsoll- 
dated.*' Id. at 230 (emphasis added). 
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circumstances and legal contexts in which it 
can arise, and the absence of congressional 
guidance as to its resolution, emp hasis on 
the facts of e<ch c ase as it arises is es ¬ 
pecially a opr opr" ia’ >1 . (emphasis added) 93 / 

Moreover, "(tjhere is, and can be, no single defini¬ 
tion of 'successor' which is applicable in every legal context. 
A new employer, in other words, may be a successor for some 
purposes and not for others." 417 U.S. at 263, n. 9. 

The facts of this case would not only support a 


finding of successor ship (since ever y indicia of continuity 

discussed in Howard Johnson is present here), but actually 

would meet the test for holding CEI to be the "alter ego" 

of Val-Baxt, an even more stringent standard. The Court’s 

description of companies held to be the "alter ego" of other 

enterprises perfectly describes the facts of the transition 

94/ 

between Val-Baxt and CEI: 


It is important to emphasize that this is 
not a case where the successor corporation 
is the "alter ego" of the predecessor, 
where it is "merely a disguised continuance 
of the old employer." (citation omitted) 

Such cases involve a mer p technical change 
in the structure or id entity oi t he employing 
entity ... without'an y_ subs tan tial cha nge in 
IT: o wnership or manag em ent . In those cir¬ 
cumstances, com >- s h ave had little dirficu l-V 


93/ Howard Johnson Co., Inc. v. Detroit Local Joint 
Executive Board, Hotel & Restaurant Employees, etc., 417 
U.S. 249, 256 (1974). 

94/ Of course, since this issue does not arise in the context 
of union or employee challenges to corporate disregard of 
obligations imposed tv the Act or by collective bargaining 
agreements, the motivat ion of corporate change is not at 
issue here. 
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ho ldi ng that the sucaess or is in reality the 
same e m pLoyer and Tt, subject to all the legal 
and contractu a l o bligations of the predecessor 
(emphasis added) 95/ 

Surely, if the facts are sufficient to impose upon 
the successor company the legal and contractual obligations 
of the predecessor, they are sufficient to satisfy the more 
practical inquiry as to whether a work tradition in fact 
continued unbroken notwithstanding the chain in corporate 
identity. As in cases deciding whether an employer is bound 
by the bargaining obligations of its predecessor, "the 
crucial question ... is whe'Vher the employing industry re¬ 
mains essentially the same after the transfer of ownership." 

NLRB v. Zavre Coro. , _____ F.2d _, 62 CCH Labor Cases «j 10,853 

at p. 18,763 (5th Cir. 1970). 

Regardless of the complexity, or simplicity, of the legal 
transfer, the Board and the courts will look through the 
legalities to determine whether an employer is a successor. 

See NLRB v. Temoest Shirt M fg. Co. , 285 F.2d 1, 41 CCH Labor 
Cases 16,679 (5th Cir. 1960); NLRB v. McFarlan d, 306 F.2d 
219, 45 CCH Labor Cases 1 17,723 (10th Cir. 1962); Loren 
Service Inc. , 2 08 NLRB No. 115, 1974 CCH NLR3 «j 2 6,192 
(1974). Significantly, the fact that a corporate transfer, 
merger, or acquisition results in the splitting of the 

95/ 417 U.S. at 159. See al_so Associated Transport Co. of 

Texas, 194 NLRB No. 12, 1972 CCH NLRB \ 23,632 (1971). 


i 
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certified bargaining unit will not destroy the status of 
the employer as a successor. Lloyd A. Fry Roofing Co. , 

192 NLRB No. 117, 1971 CCH NLRB 23,379 (1971); Quaker 
Tool & Die, Inc. , 162 NLRB No. 124, 1967 CCH NLRB H 21,060, 
enforced , 403 F.2d 1021, 59 CCH Labor Cases * 13,059 ( 6 th 
Cir. 1968). 

It has been established that one entity is the 

successor to another, under the National Labor Relations 

Act, if it has "performed substantially identical operations 

servicing the same facilities for the same customer[s] 

in substantially the same manner and at the same work 

sites, and utilizing for that purpose the former ... work 

force who performed the same functions, and exercised the 
9 6 / 

same skills." Under well-established Board standards, 

the judgment must focus upon the continuiw'/ of the 
operation, not the continuity of legal structure. 


96/ Maintenance, Inc., 148 NLF3 No. 114, 57 LRRM 1129, 1130 
(1964); see also Ranch-Way, Inc., 203 NLR 3 No^. 118,^83 ^LP.RM 
1197 (19737, supplementing 183 NLRB No. 116, 74 LRRM 138J. 


97 / s ee Glenn Gould ing (Fed-Mart), 165 NLRB No. 22, 65 LRRM 
37303, 1304 ( 1967); Maintenance, Inc., supra, 57 LRRM at 1130 
Even under the Patent Law, one entity may be considered the 
"successor in business" to another, thereby entitling it to 
assume existing patent rights, without assimilating the 
entire corporate, or legal business existence of the pre¬ 
decessor, whether through merger, acquisition, etc. 

Drilling Well Control, Inc. v. Dresser Industries, Inc., 340 
F. S u pp. 1266, 1233 (S.D. Tex. 1971). 
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Valencia-Baxt's consolidation operations have 
continued essentially unchanged, in unbroken succession, 
through Consolidated Express, the direct heir to facilities, 
operations, and employment relationships begun by Val-Baxt 
in 1949. Judge Ordman's failure to recognize CEI as the 
actual and legal successor to Val-Baxfs consolidation and 
container operations is cleat error, and cannot be supported 
under any reasonable standard or criteria for successorship. 

Once CEI 1 s status as successor to Val-Baxfs consolidation 
operations is recognized, it is particularly important to 
address the 26-year history of consolidation and container 
work traditionally performed by teamsters and other non-ILA 
labor off the docks. CEI's right to continue to perform its 
services in a field which it pioneered must be protected under 
Sections 8(e) and 8(b)(4), if those sections are to have any 
meaning. Particulary when the entire ^6-year tradition of non- 
ILA consolidation is considered, only the most spurious analysis 
of national Woodwork and its progeny would permit the Rules 
on Containers and the "Dublin Rules" to be enforced against 

CEI. 
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